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À. Ïåò ðî ñÿí

×ëåí Êîíñ òè òó öè îí íî ãî Ñó äà Ðåñ ïóá ëè êè Àð ìå íèÿ, 
êàí äè äàò þðè äè ÷åñ êèõ íà óê, äî öåíò

Ñîâ­ðå­ìåí­íûå­ïðîá­ëå­ìû­ôóíê­öè­î­íàëü­íûх­

âзà­è­ìî­îò­íî­шå­íèé­Êîíñ­òè­òó­öè­îí­íî­ãî­Ñó­äà­

è­îá­ùèх­ñó­äîâ­Ðåñ­ïóá­ëè­êè­Àð­ìå­íèÿ1

Фóíê­öè­î­íàëü­íûå­âçà­è­ìî­îò­íî­øå­íèÿ­êîíñ­òè­òó­öè­îí­íûõ­ñó­-

äîâ­è­îá­ùèõ­ñó­äîâ­îáîç­íà­чè­âà­юò­ñÿ­â­ïåð­âóю­îчå­ðåäü­ñ­òîч­êè

çðå­íèÿ­îáåñ­ïå­чå­íèÿ­çà­ùè­òû­îñ­íîâ­íûõ­ïðàâ­è­ñâî­áîä­чå­ëî­âå­-

êà­è­âîñ­ñòà­íîâ­ëå­íèÿ­íà­ðó­øåí­íûõ­ïðàâ.­Â­àñ­ïåê­òå­ýô­ôåê­òèâ­-

íî­ãî­ îñó­ùå­ñ­òâëå­íèÿ­ ïðà­âî­ñó­äèÿ­ è,­ ñëå­äî­âà­òåëü­íî,­ îáåñ­ïå­-

чå­íèÿ­êîíñ­òè­òó­öè­îí­íîé­çà­êîí­íîñ­òè­ïðà­âèëü­íîå­è­ñî­ðàç­ìåð­-

íîå­ðàñï­ðå­äå­ëå­íèå­ôóíê­öèé­êîíñ­òè­òó­öè­îí­íî­ãî­ïðà­âî­ñó­äèÿ­è

îá­ùå­ãî­ ïðà­âî­ñó­äèÿ­ ÿâ­ëÿ­åò­ñÿ­ íå­îá­õî­äè­ìîñòüю.­ Фóíê­öè­î­-

íàëü­íûå­âçà­è­ìî­îò­íî­øå­íèÿ­ êîíñ­òè­òó­öè­îí­íûõ­ ñó­äîâ­è­îá­ùèõ

ñó­äîâ,­ íå­ñîì­íåí­íî,­ îáóñ­ëàâ­ëè­âà­юò­ñÿ­ òàê­жå­ õà­ðàê­òå­ðîì­ è

ñòå­ïåíüю­ïîë­íî­öåí­íîñ­òè­èíñ­òè­òó­òà­èí­äè­âè­äó­àëü­íîé­êîíñ­òè­-

òó­öè­îí­íîé­жà­ëî­áû.

Â­ ñâå­òå­ âû­øå­èç­ëî­жåí­íî­ãî­ õî­чó­ ïðåäñ­òà­âèòü­ îò­äåëü­íûå

àñ­ïåê­òû­è­ñîâ­ðå­ìåí­íûå­ïðîá­ëå­ìû­ôóíê­öè­î­íàëü­íûõ­âçà­è­ìî­-

îò­íî­øå­íèé­Êîíñ­òè­òó­öè­îí­íî­ãî­Ñó­äà­è­îá­ùèõ­ñó­äîâ­â­Àð­ìå­íèè.

Ñîã­ëàñ­íî­ äåéñòâó­ю­ùèì­ â­ Àð­ìå­íèè­ êîíñ­òè­òó­öè­îí­íî-ïðà­-

âî­âûì­ðåã­ëà­ìåí­òè­ðî­âà­íè­ÿì,­ôóíê­öèÿ­êîíñ­òè­òó­öè­îí­íî­ãî­ïðà­-

âî­ñó­äèÿ­îò­äå­ëå­íà­îò­ôóíê­öèè­îá­ùå­ãî­ïðà­âî­ñó­äèÿ.­Â­Àð­ìå­íèè

êîíñ­òè­òó­öè­îí­íîå­ïðà­âî­ñó­äèå­îñó­ùå­ñ­òâëÿ­åò­Êîíñ­òè­òó­öè­îí­íûé

Ñóä.­Ñó­äû­ïåð­âîé­èíñ­òàí­öèè­îá­ùåé­юðèñ­äèê­öèè,­ñïå­öè­à­ëè­çè­-

ðî­âàí­íûé­ -­ Àä­ìè­íè­ñò­ðà­òèâ­íûé­ ñóä,­ Àïåë­ëÿ­öè­îí­íûå­ ñó­äû­ è

Êàñ­ñà­öè­îí­íûé­ Ñóä­ â­ ðàì­êàõ­ ñó­äåá­íîé­ âëàñ­òè­ ñîñ­òàâ­ëÿ­юò

ôóíê­öè­î­íàëü­íóю­ñèñ­òåì­íóю­öå­ëî­ñò­íîñòü,­ãäå­âûñ­øåé­ñó­äåá­-

1­ Äîê­ëàä­íà­17-îì­Ìåж­äó­íà­ðîä­íîì­êîíã­ðåñ­ñå­åâ­ðî­ïåéñ­êî­ãî­è­ñðàâ­íè­òåëü­-
íî­ãî­êîíñ­òè­òó­öè­îí­íî­ãî­ïðà­âà,­Ãåð­ìà­íèÿ,­Ðå­ãå­íñ­áóðã,­16-17­îê­òÿá­ðÿ­2015­ã.

Àê­òó­àëü­íûå­ïðîá­ëå­ìû­êîíñ­òè­òó­öè­îí­íî­ãî­ïðà­âî­ñó­äèÿ
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äëÿ­îá­ðà­ùå­íèÿ­â­Êîíñ­òè­òó­öè­îí­íûé­Ñóä,­âî-ïåð­âûõ,­äîëж­íû

îáîñ­íî­âàòü­ñâîю­ïî­çè­öèю­â­ñâÿ­çè­ñ­îáñ­òî­ÿ­òåëü­ñòâîì­ïðî­òè­-

âî­ðå­чèÿ­ Êîíñ­òè­òó­öèè­ îñ­ïà­ðè­âà­å­ìî­ãî­ ïî­ëî­жå­íèÿ­ íîð­ìà­òèâ­-

íî­ãî­àê­òà­è,­âî-âòî­ðûõ,­ ­îáîñ­íî­âàòü­ ­ òî­îáñ­òî­ÿ­òåëü­ñòâî,­чòî

ðàç­ðå­øå­íèå­äàí­íî­ãî­äå­ëà­âîç­ìîж­íî­ëèøü­ïðè­ìå­íå­íè­åì­îñ­-

ïà­ðè­âà­å­ìî­ãî­ïî­ëî­жå­íèÿ.

Íå­îá­õî­äè­ìî­îò­ìå­òèòü,­чòî­â­ïðà­âîï­ðè­ìå­íè­òåëü­íîé­ïðàê­-

òè­êå­ íà­ëè­чå­ñò­âó­юò­ ðàç­íî­õà­ðàê­òåð­íûå­ âîñï­ðè­ÿ­òèÿ­ óêà­çàí­íûõ

êîíñ­òè­òó­öè­îí­íî-ïðà­âî­âûõ­ðå­ãó­ëè­ðî­âà­íèé,­â­чàñò­íîñ­òè,­â­ïëà­-

íå­ òî­ãî,­îñ­òàâ­ëå­íî­ëè­îá­ðà­ùå­íèå­â­Êîíñ­òè­òó­öè­îí­íûé­Ñóä­íà

óñ­ìîò­ðå­íèå­ ñó­äà­ èëè­ ÿâ­ëÿ­åò­ñÿ­ åãî­ îáÿ­çàí­íîñòüю.­ Пðà­âî­âàÿ

ïî­çè­öèÿ­Êîíñ­òè­òó­öè­îí­íî­ãî­Ñó­äà­ïî­äàí­íî­ìó­âîï­ðî­ñó­çàê­ëю­чà­-

åò­ñÿ­â­òîì,­чòî­âîç­ìîж­íîñòü­îá­ðà­ùå­íèÿ­ñó­äîâ­â­Êîíñ­òè­òó­öè­îí­-

íûé­Ñóä­íå­îá­õî­äè­ìî­âîñï­ðè­íè­ìàòü­íå­òîëü­êî­êàê­ïðà­âî,­íî­è

êàê­îáÿ­çàí­íîñòü.­Бåç­ýòî­ãî,­ñ­îä­íîé­ñòî­ðî­íû,­áåñ­ïî­êîé­ñòâî­â

ñâÿ­çè­ ñ­ êîíñ­òè­òó­öè­îí­íîñòüю­ ïðà­âî­âî­ãî­ ïî­ëî­жå­íèÿ­ íå­ìî­жåò

áûòü­­ðàç­âå­ÿ­íî­äèñê­ðå­öè­îí­íûì­ïîä­õî­äîì,­òàê­êàê­îíà­òðå­áó­åò

ñî­îò­âå­ò­ñòâó­ю­ùåé­ ïðî­öåñ­ñó­àëü­íîé­ ïðî­öå­äó­ðû­ "îöåí­êè"­ è

êîíñ­òè­òó­öè­îí­íî­ãî­ ïîë­íî­ìî­чèÿ­ åå­ îñó­ùå­ñ­òâëå­íèÿ,­ ñ­ äðó­ãîé

ñòî­ðî­íû,­­ïðè­ìå­íå­íè­åì­âîç­ìîж­íî­íå­êî­íñ­òè­òó­öè­îí­íîé­íîð­ìû,

âìåñ­òî­çà­ùè­òû­ïðàâ­чå­ëî­âå­êà,­ýòè­ïðà­âà­áó­äóò­íà­ðó­øå­íû.­Ñó­-

äåá­íàÿ­ïðàê­òè­êà­ïî­êà­çû­âà­åò,­чòî­èõ­ïîñ­ëå­äó­ю­ùåå­âîñ­ñòà­íîâ­-

ëå­íèå­îñ­ëîж­íÿ­åò­ñÿ­è­чàñò­î­ñòà­íî­âèò­ñÿ­íå­âîç­ìîж­íûì,­âëå­чà­çà

ñî­áîé­ïî­òå­ðю­äî­âå­ðèÿ­ê­ïðà­âî­ñó­äèю.­Ñëå­äî­âà­òåëü­íî,­çà­äà­чà

ñîñ­òî­èò­â­ðà­çóì­íîé­ðå­à­ëè­çà­öèè­êîíñ­òè­òó­öè­îí­íîé­âîç­ìîж­íîñ­-

òè,­ïðå­äîñ­òàâ­ëåí­íîé­ñó­äàì.­Оä­íà­êî­äàí­íàÿ­îáÿ­çàí­íîñòü­âîç­-

íè­êà­åò­ñ­ìî­ìåí­òà,­êîã­äà­ñó­äû­èìå­юò­îáîñ­íî­âàí­íîå­ñîì­íå­íèå,

ïî­çè­öèю,­ чòî­ ïî­ëî­жå­íèÿ­ íîð­ìà­òèâ­íûõ­ àê­òîâ,­ êà­ñà­ю­ùèõ­ñÿ

êîíê­ðåò­íî­ãî­äå­ëà,­íà­õî­äÿ­ùå­ãî­ñÿ­â­èõ­ïðî­èç­âî­ä­ñòâå,­ïðî­òè­âî­-

ðå­чàò­Êîíñ­òè­òó­öèè­ÐÀ.­Êîíñ­òè­òó­öè­îí­íûé­Ñóä­ÐÀ­ñчè­òà­åò,­ чòî

îáîñ­íî­âàí­íàÿ­ïî­çè­öèÿ­ñó­äà­ìî­жåò­áûòü­ñôîð­ìè­ðî­âà­íà­â­ðå­-

çóëü­òà­òå­ñà­ìîñ­òî­ÿ­òåëü­íî­ãî­è­ðàâ­íî­öåí­íî­ãî­ïðà­âî­âî­ãî­àíà­ëè­çà

ñóäüè­ êà­ñà­òåëü­íî­ êîíñ­òè­òó­öè­îí­íîñ­òè­ ïðà­âî­âî­ãî­ ïî­ëî­жå­íèÿ.

Оä­íà­êî­ ýòî­ íå­ ìî­жåò­ ñòàòü­ ïðåä­ìå­òîì­ ñó­äåá­íî­ãî­ ðàç­áè­ðà­-

òåëü­ñòâà­è­ðå­çóëü­òà­òîì­"îöåí­êè"­â­ïðî­öåñ­ñå­ýòî­ãî,­è­â­ñó­äåá­-

íîì­àê­òå­íå­ìî­жåò­áûòü­çàê­ðåï­ëå­íî,­чòî­äàí­íîå­ïî­ëî­жå­íèå­ñî­-

îò­âå­ò­ñòâó­åò­ èëè­ íå­ ïðî­òè­âî­ðå­чèò­ Êîíñ­òè­òó­öèè.­ Ýòî­ ñîç­äàñò

ïîч­âó­äëÿ­ñà­ìî­óï­ðà­â­ñòâà­-­íå­ïîñ­ðå­ä­ñòâåí­íî­âçÿòèåì­íà­ñå­áÿ

êîì­ïå­òåí­öèè­êîíñ­òè­òó­öè­îí­íî­ãî­ïðà­âî­ñó­äèÿ­è­ñîç­äàíèåì­òåì
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íîé­èíñ­òàí­öè­åé­ÿâ­ëÿ­åò­ñÿ­Êàñ­ñà­öè­îí­íûé­Ñóä,­êî­òî­ðûé­ÿâ­ëÿ­åò­-

ñÿ­ñó­äîì,­îáåñ­ïå­чè­âà­ю­ùèì­åäè­íî­îá­ðàç­íîå­ïðè­ìå­íå­íèå­çà­êî­-

íà­è­ïå­ðåñ­ìàò­ðè­âà­ю­ùèì­ñó­äåá­íûå­àê­òû­íè­жåñ­òî­ÿ­ùèõ­ñó­äîâ.

Оá­ùèå­ñó­äû­â­ñëó­чà­ÿõ­è­ïî­ðÿä­êå,­ïðå­äóñ­ìîò­ðåí­íûõ­Êîíñ­òè­òó­-

öè­åé­ÐÀ,­ìî­ãóò­îá­ðà­òèòü­ñÿ­â­Êîíñ­òè­òó­öè­îí­íûé­Ñóä.­Ñó­äåá­íûå

àê­òû­íå­ÿâ­ëÿ­юò­ñÿ­îáъ­åê­òà­ìè­êîíñ­òè­òó­öè­îí­íî­ãî­ïðà­âî­ñó­äèÿ­ÐÀ.­

Â­Àð­ìå­íèè­äåéñòâó­åò­îã­ðà­íè­чåí­íàÿ­ñèñ­òå­ìà­èí­äè­âè­äó­àëü­-

íîé­êîíñ­òè­òó­öè­îí­íîé­­жà­ëî­áû,­â­ðàì­êàõ­êî­òî­ðîé­ëè­öî,­èñ­чåð­-

ïàâ­øåå­âñå­ñðåä­ñòâà­ñó­äåá­íîé­çà­ùè­òû,­â­Êîíñ­òè­òó­öè­îí­íîì­Ñó­-

äå­ìî­жåò­îñ­ïà­ðè­âàòü­êîíñ­òè­òó­öè­îí­íîñòü­ëèøü­ïî­ëî­жå­íèÿ­çà­êî­-

íà,­ïðè­ìå­íåí­íî­ãî­â­îò­íî­øå­íèè­íå­ãî­îêîí­чà­òåëü­íûì­ñó­äåá­íûì

àê­òîì­ïî­êîíê­ðåò­íî­ìó­äå­ëó.­Иñ­õî­äÿ­òàê­жå­èç­óêà­çàí­íî­ãî­îáñ­òî­-

ÿ­òåëü­ñòâà,­â­Àð­ìå­íèè­íà­è­áî­ëåå­àê­òó­àëü­íû­òå­ïðîá­ëå­ìû­ôóíê­-

öè­î­íàëü­íûõ­ âçà­è­ìî­îò­íî­øå­íèé­ Êîíñ­òè­òó­öè­îí­íî­ãî­ Ñó­äà­ è­ îá­-

ùèõ­ ñó­äîâ,­ êî­òî­ðûå­ ñâÿ­çà­íû­ ñ­ âîñï­ðè­ÿ­òè­åì­ è­ ðå­à­ëè­çà­öè­åé

êîì­ïå­òåí­öèè­îá­ðà­ùå­íèÿ­îá­ùèõ­ñó­äîâ­â­Êîíñ­òè­òó­öè­îí­íûé­Ñóä,

à­òàê­жå­ñ­âîñï­ðè­ÿ­òè­åì­è­ðå­à­ëè­çà­öè­åé­îá­ùè­ìè­ñó­äà­ìè­ïðà­âî­-

âûõ­ïîñ­ëå­ä­ñòâèé­ïîñ­òà­íîâ­ëå­íèé­Êîíñ­òè­òó­öè­îí­íî­ãî­Ñó­äà.­

Íå­ñîì­íåí­íî,­ íå­îá­õî­äè­ìîñòü­ îá­ðà­ùå­íèÿ­ îá­ùèõ­ ñó­äîâ­ â

Êîíñ­òè­òó­öè­îí­íûé­ Ñóä­ îáóñ­ëàâ­ëè­âà­åò­ñÿ­ òåì­ îáñ­òî­ÿ­òåëü­-

ñòâîì,­ чòî­ ñó­äû­ ÿâ­ëÿ­юò­ñÿ­ ïåð­âèч­íûì­ çâå­íîì­ çà­ùè­òû­ ïðàâ

чå­ëî­âå­êà­è­âîñ­ñòà­íîâ­ëå­íèÿ­íà­ðó­øåí­íûõ­ïðàâ,­чòî­íå­ïîñ­ðå­ä­-

ñòâåí­íî­ ñîï­ðè­êà­ñà­åò­ñÿ­ ñ­ ïðîá­ëå­ìà­ìè­ êîíñ­òè­òó­öè­îí­íîñ­òè

íîð­ìû­ çà­êî­íà,­ ee­ ïðè­ìå­íå­íèÿ.­ Оáåñ­ïå­чå­íèå­ ýô­ôåê­òèâ­íîé

çà­ùè­òû­ïðàâ­è­ñâî­áîä­чå­ëî­âå­êà,­óñ­òà­íîâ­ëå­íèÿ­êîíñ­òè­òó­öè­îí­-

íîé­çà­êîí­íîñ­òè­è­íå­ïîñ­ðå­ä­ñòâåí­íî­ãî­ïðè­ìå­íå­íèÿ­êîíñ­òè­òó­-

öè­îí­íûõ­ íîðì­ îáóñ­ëàâ­ëè­âà­åò­ñÿ­ ïðà­âèëü­íûì­ è­ åäè­íî­îá­ðàç­-

íûì­ âîñï­ðè­ÿ­òè­åì­ è­ ïðè­ìå­íå­íè­åì­ èìè­ êîíñ­òè­òó­öè­îí­íûõ

íîðì.­Â­ýòîì­êîí­òå­êñ­òå,­êî­íåч­íî,­êîì­ïå­òåí­öèÿ­è­ãî­òîâ­íîñòü

îá­ùèõ­ ñó­äîâ­ ñî­äåé­ñòâî­âàòü­ ðå­à­ëè­çà­öèè­ ïðà­âà­ чå­ëî­âå­êà­ íà

êîíñ­òè­òó­öè­îí­íîå­ ïðà­âî­ñó­äèå,­ â­ ïåð­âóю­ îчå­ðåäü,­ íå­îá­õî­äè­-

ìû­è­âàж­íû­äëÿ­ëè­öà,­ïðà­âà­êî­òî­ðî­ãî­íà­ðó­øå­íû.

Ñîã­ëàñ­íî­ïóíê­òó­7­чàñ­òè­1­ñòàòüè­101­Êîíñ­òè­òó­öèè­ÐÀ­ñó­-

äû­ìî­ãóò­îá­ðà­ùàòü­ñÿ­­­â­Êîíñ­òè­òó­öè­îí­íûé­Ñóä­â­óñ­òà­íîâ­ëåí­-

íîì­ ïî­ðÿä­êå­ ïî­ âîï­ðî­ñàì­ êîíñ­òè­òó­öè­îí­íîñ­òè­ ïî­ëî­жå­íèé

íîð­ìà­òèâ­íûõ­ àê­òîâ,­ êà­ñà­ю­ùèõ­ñÿ­ êîíê­ðåò­íî­ãî­ äå­ëà,­ íà­õî­äÿ­-

ùå­ãî­ñÿ­â­èõ­ïðî­èç­âî­ä­ñòâå.­Уêà­çàí­íîå­êîíñ­òè­òó­öè­îí­íîå­ïî­ëî­-

жå­íèå­êîíê­ðå­òè­çè­ðî­âà­íî­â­ñòàòüå­71­Çà­êî­íà­ÐÀ­"О­Êîíñ­òè­òó­-

öè­îí­íîì­Ñó­äå",­ èç­ êî­òî­ðîé,­ â­ чàñò­íîñ­òè,­ ñëå­äó­åò,­ чòî­ ñó­äû
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âî-ïåð­âûõ,­ïðà­âî­âîå­ðå­ãó­ëè­ðî­âà­íèå,­êî­òî­ðîå­ïðåä­ïî­ëà­-

ãà­åò,­чòî­íåñ­ìîò­ðÿ­íà­òî,­чòî­ñóä­ïðà­âî­ìî­чåí­ñâî­è­ìè­ïðà­âî­-

âû­ìè­ïî­çè­öè­ÿ­ìè­ñïî­ñî­á­ñòâî­âàòü­ðàç­âè­òèю­ïðà­âà,­òåì­íå­ìå­-

íåå­íå­ìî­жåò­íàñ­òîëü­êî­âîé­òè­â­ïî­ëå­ïðà­âî­âî­ãî­ðå­ãó­ëè­ðî­âà­-

íèÿ,­чòî­áû­èç­ìå­íèòü­èëè­èñ­êà­çèòü­ïðà­âî­âîå­ñî­äåð­жà­íèå­ïî­-

ëî­жå­íèÿ­çà­êî­íà;­

âî-âòî­ðûõ,­êîíñ­òè­òó­öè­îí­íîñòü,­ñîã­ëàñ­íî­êî­òî­ðîé­ñóä­îá­-

ùåé­юðèñ­äèê­öèè­íå­ìî­жåò­âçÿòü­íà­ñå­áÿ­ôóíê­öèю­êîíñ­òè­òó­-

öè­îí­íî­ãî­ïðà­âî­ñó­äèÿ.­Ñòîëê­íóâ­øèñü­ñ­ïðîá­ëå­ìîé­êîíñ­òè­òó­-

öè­îí­íîñ­òè­ïðà­âî­âî­ãî­ïî­ëî­жå­íèÿ,­îá­ùèé­ñóä­ïðè­íà­ëè­чèè­ñî­-

îò­âå­ò­ñòâó­ю­ùå­ãî­ïîë­íî­ìî­чèÿ­îáÿ­çàí­ïðè­îñ­òà­íî­âèòü­ðàç­áè­ðà­-

òåëü­ñòâî­ïî­äå­ëó­è­îá­ðà­òèòü­ñÿ­â­Êîíñ­òè­òó­öè­îí­íûé­Ñóä.­

Â­îáî­èõ­ñëó­чà­ÿõ­íà­ðó­øå­íèå­ðà­ìîê­ñó­äåá­íî­ãî­óñ­ìîò­ðå­íèÿ

âëå­чåò­ çà­ ñî­áîé­ ïîï­ðà­íèå­ ïðèí­öè­ïà­ âåð­õî­âå­í­ñòâà­ ïðà­âà.­ Â

äàí­íîì­ñëó­чàå,­ïî­íà­øå­ìó­ìíå­íèю,­âàж­íû­êàê­òîч­íûå­è­ïîë­-

íûå­ êîíñ­òè­òó­öè­îí­íî-ïðà­âî­âûå­ ðå­ãó­ëè­ðî­âà­íèÿ,­ òàê­ è­ èõ­ ýô­-

ôåê­òèâ­íàÿ­ðå­à­ëè­çà­öèÿ­â­ïðà­âîï­ðè­ìå­íè­òåëü­íîé­ïðàê­òè­êå.

Фóíê­öè­î­íàëü­íûå­ âçà­è­ìî­îò­íî­øå­íèÿ­ Êîíñ­òè­òó­öè­îí­íî­ãî

Ñó­äà­è­îá­ùèõ­ñó­äîâ­ÐÀ­â­îñ­íîâ­íîì­îáóñ­ëàâ­ëè­âà­юò­ñÿ­òàê­жå­è

ïðà­âî­âû­ìè­ïîñ­ëå­ä­ñòâè­ÿ­ìè­ïîñ­òà­íîâ­ëå­íèé­Êîíñ­òè­òó­öè­îí­íî­-

ãî­Ñó­äà.­

Â­òåõ­ñòðà­íàõ,­ãäå­àê­òû­âñåõ­êîíñ­òè­òó­öè­îí­íûõ­îð­ãà­íîâ­ÿâ­-

ëÿ­юò­ñÿ­îáъ­åê­òà­ìè­êîíñ­òè­òó­öè­îí­íî­ãî­êîíò­ðî­ëÿ,­èìå­åò­ñÿ­ïîë­-

íî­öåí­íàÿ­ñèñ­òå­ìà­èí­äè­âè­äó­àëü­íûõ­êîíñ­òè­òó­öè­îí­íûõ­жà­ëîá,

êîíñ­òè­òó­öè­îí­íûé­ ñóä­ ðàç­ðå­øà­åò­ òàê­жå­ ñïî­ðû­ ïî­ âîï­ðî­ñàì

êîíñ­òè­òó­öè­îí­íûõ­ïîë­íî­ìî­чèé­âëàñ­òåé­è­íà­äå­ëåí­ïîë­íî­ìî­чè­-

åì­ òîë­êî­âà­íèÿ­ Êîíñ­òè­òó­öèè,­ ìåñ­òî­ è­ ðîëü­ ïîñ­òà­íîâ­ëå­íèé

êîíñ­òè­òó­öè­îí­íî­ãî­ ñó­äà­ â­ ñèñ­òå­ìå­ âíóò­ðè­ãî­ñó­äà­ð­ñòâåí­íûõ

ïðà­âî­âûõ­àê­òîâ­áî­ëåå­êîíê­ðåò­íû­è­îï­ðå­äå­ëåí­íû.

Пî­ëî­жå­íèå­ ñî­âåð­øåí­íî­ èíîå­ â­ òåõ­ ñòðà­íàõ,­ ãäå­ îò­ñó­ò­-

ñòâó­åò­ îä­íî­ èç­ óêà­çàí­íûõ­ îáñ­òî­ÿ­òåëüñòâ.­ Â­ èõ­ чèñ­ëå­ òàê­жå

Ðåñ­ïóá­ëè­êà­Àð­ìå­íèÿ.­Ðå­àëü­íîñòü­òà­êî­âà,­чòî­â­íà­øåé­ñòðà­íå

ïðà­âî­âàÿ­è­êîíñ­òè­òó­öè­îí­íàÿ­êóëü­òó­ðû­åùå­íå­ïðè­îá­ðå­ëè­òà­-

êèå­ êà­чå­ñò­âà,­ чòî­áû­ ïðà­âî­âûå­ ïîñ­ëå­ä­ñòâèÿ­ ïîñ­òà­íîâ­ëå­íèé

Êîíñ­òè­òó­öè­îí­íî­ãî­ Ñó­äà,­ â­ чàñò­íîñ­òè,­ ñó­äà­ìè­ âîñï­ðè­íè­ìà­-

ëèñü­è­ðå­à­ëè­çî­âû­âà­ëèñü­íå­òîëü­êî­â­ðàì­êàõ­çàê­ëю­чè­òåëü­íûõ

ïî­ëî­жå­íèé,­íî­è­ïîñ­òà­íîâ­ëå­íèÿ­â­öå­ëîì,­óчè­òû­âàÿ­òàê­жå­ïðå­-

öå­äå­íò­íî-ïðà­âî­âîå­çíà­чå­íèå­ïðà­âî­âûõ­ïî­çè­öèé­Êîíñ­òè­òó­öè­-

îí­íî­ãî­Ñó­äà.­­Â­ñó­äåá­íîé­ïðàê­òè­êå­ÐÀ­чàñ­òî­áû­âà­юò­òà­êèå­âû­-
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ñà­ìûì­ ïîñ­ëå­äó­ю­ùóåé­ ïðà­âî­âîé­ ïó­òà­íè­öû.­ Тà­êàÿ­ ñó­äåá­íàÿ

ïðàê­òè­êà­íå­äîëж­íà­ôîð­ìè­ðî­âàòü­ñÿ2.­

Íî­òåì­íå­ìå­íåå­â­ñó­äåá­íîé­ïðàê­òè­êå­ÐÀ­ïðîñ­ëå­жè­âà­юò­ñÿ

âû­çû­âà­ю­ùèå­áåñ­ïî­êîé­ñòâî­ñè­òó­à­öèè.­Тà­êèì­îá­ðà­çîì,­èìå­юò­-

ñÿ­ñëó­чàè,­êîã­äà­ñó­äû­ïðå­âû­øà­юò­ñâîè­ïîë­íî­ìî­чèÿ­è­â­ñâî­èõ

ðå­øå­íè­ÿõ­âû­ðà­жà­юò­ïðà­âî­âûå­ïî­çè­öèè­îò­íî­ñè­òåëü­íî­êîíñ­òè­-

òó­öè­îí­íîñ­òè­ïî­ëî­жå­íèÿ­íîð­ìà­òèâ­íî­ãî­àê­òà,­ôàê­òè­чåñ­êè­îñó­-

ùå­ñ­òâëÿÿ­êîíñ­òè­òó­öè­îí­íîå­ïðà­âî­ñó­äèå.­Тà­êàÿ­ñè­òó­à­öèÿ­áû­ëà

çà­ôèê­ñè­ðî­âà­íà­òàê­жå­â­Пîñ­òà­íîâ­ëå­íèè­Êîíñ­òè­òó­öè­îí­íî­ãî­Ñó­-

äà3.­Бåñ­ïî­êî­èò­òàê­жå­òî­îáñ­òî­ÿ­òåëü­ñòâî,­чòî­ñó­äû­íå­îá­ðà­ùà­-

юò­äîñ­òà­òîч­íî­ãî­âíè­ìà­íèÿ­íà­âîï­ðî­ñû­êîíñ­òè­òó­öè­îí­íîñ­òè­ïî­-

ëî­жå­íèé­çà­êî­íà.­Фàêò­â­òîì,­чòî­â­îñ­íîâ­íîì­íà­îñ­íî­âà­íèè­îá­-

ðà­ùå­íèé­ôè­çè­чåñ­êèõ­è­юðè­äè­чåñ­êèõ­ëèö­îêî­ëî­90­ïðà­âî­âûõ

ïî­ëî­жå­íèé,­ôàê­òè­чåñ­êè­ïðè­ìå­íåí­íûõ­ñó­äà­ìè,­áû­ëè­ïðèç­íà­íû

ïðî­òè­âî­ðå­чà­ùè­ìè­ Êîíñ­òè­òó­öèè­ ÐÀ­ è­ íå­äåé­ñòâè­òåëü­íû­ìè,­ è

ïðè­ïðè­ìå­íå­íèè­ïðà­âî­âî­ãî­ïî­ëî­жå­íèÿ­îò­íî­ñè­òåëü­íî­èõ­êîíñ­-

òè­òó­öè­îí­íîñ­òè­ó­ñó­äîâ­íè­îä­íî­èç­íèõ­íå­âûç­âà­ëî­ñîì­íå­íèé.­Ñ

2006­ãî­äà­ïî­ñåé­äåíü­Êîíñ­òè­òó­öè­îí­íûé­Ñóä­ÐÀ­ðàñ­ñìîò­ðåë

ëèøü­16­äåë­íà­îñ­íî­âà­íèè­îá­ðà­ùå­íèé­ñó­äîâ­è­âû­íåñ­ïî­íèì

ïîñ­òà­íîâ­ëå­íèÿ.­Фàêò­òàê­жå­â­òîì,­чòî­çà­ôèê­ñè­ðî­âà­íî­íå­ìà­ëî

ñëó­чà­åâ,­êîã­äà­ñó­äû­èëè­âî­îá­ùå­íå­ðàñ­ñìàò­ðè­âà­юò­õî­äà­òàé­-

ñòâî­ñòî­ðî­íû­ñó­äîï­ðî­èç­âî­ä­ñòâà­îá­îá­ðà­ùå­íèè­â­Êîíñ­òè­òó­öè­-

îí­íûé­Ñóä­èëè­â­ñëó­чàå­îò­êà­çà­â­óäîâ­ëåò­âî­ðå­íèè­äàí­íî­ãî­õî­-

äà­òàé­ñòâà­íå­ìî­òè­âè­ðó­юò­åãî.­Пîä­õîä­Êîíñ­òè­òó­öè­îí­íî­ãî­Ñó­äà

ÐÀ­ê­äàí­íî­ìó­âîï­ðî­ñó­çàê­ëю­чà­åò­ñÿ­â­òîì,­чòî­èç­ñî­îá­ðà­жå­íèé

îáÿ­çàí­íîñ­òè­âû­íåñ­òè­ìî­òè­âè­ðî­âàí­íîå­ðå­øå­íèå­îò­íî­ñè­òåëü­-

íî­õî­äà­òàé­ñòâà­ñòî­ðî­íû-çà­ÿ­âè­òå­ëÿ­â­ëю­áîì­ñëó­чàå­ñó­äû­îáÿ­-

çà­íû­âû­ðà­çèòü­ïî­çè­öèю­/ìíå­íèå/­îá­èõ­îáîñ­íî­âàí­íîì­ñîì­íå­-

íèè­ îò­íî­ñè­òåëü­íî­ êîíñ­òè­òó­öè­îí­íîñ­òè­ óêà­çàí­íî­ãî­ â­ õî­äà­òàé­-

ñòâå­ïðà­âî­âî­ãî­ïî­ëî­жå­íèÿ­èëè­åãî­îò­ñó­ò­ñòâèè.­

Пî­äîá­íûå­ òðå­âîж­íûå­ñè­òó­à­öèè­ ñó­ùå­ñò­âó­юò­ íå­ òîëü­êî­ â

Àð­ìå­íèè.­Иõ­îñ­íîâ­íàÿ­ïðè­чè­íà­-­íå­ñî­ðàç­ìåð­íîå­âîñï­ðè­ÿ­òèå

ðà­ìîê­ ñó­äåá­íî­ãî­ óñ­ìîò­ðå­íèÿ.­ Ñó­äåá­íàÿ­ ìåж­äó­íà­ðîä­íàÿ

ïðàê­òè­êà­ ñâè­äå­òåëü­ñòâó­åò­ î­ òîì,­ чòî­ îã­ðà­íè­чå­íè­ÿ­ìè­ ñó­äåá­-

íî­ãî­óñ­ìîò­ðå­íèÿ­äëÿ­îá­ùèõ­ñó­äîâ­ÿâ­ëÿ­юò­ñÿ:
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2­ Ñì.,­ â­ чàñò­íîñ­òè,­ Пîñ­òà­íîâ­ëå­íèÿ­ Êîíñ­òè­òó­öè­îí­íî­ãî­ Ñó­äà­ ÐÀ­ îò
18.09.2013­ã.­ПÊÑ-1114­è­îò­29.09.2015­ã.­ПÊÑ-1227.

3­ ­ Ñì.,­ â­ чàñò­íîñ­òè,­ Пîñ­òà­íîâ­ëå­íèå­ Êîíñ­òè­òó­öè­îí­íî­ãî­ Ñó­äà­ ÐÀ­ îò
06.03.2012­ã.­ПÊÑ-1010.



ðè­çî­âà­íû­èíà­чå­êàê­ñîç­äà­ю­ùèå­ïðå­ïÿ­ò­ñòâèå,­òó­ïè­êî­âûå­ñè­-

òó­à­öèè­â­âîï­ðî­ñå­îáåñ­ïå­чå­íèÿ­âåð­õî­âå­í­ñòâà­ïðà­âà,­ñëå­äî­âà­-

òåëü­íî,­òàê­жå­âåð­õî­âå­í­ñòâà­Êîíñ­òè­òó­öèè.

Äîêò­ðè­íàëü­íûå­ïîä­õî­äû­Êîíñ­òè­òó­öè­îí­íî­ãî­Ñó­äà­îò­íî­ñè­-

òåëü­íî­èíñ­òè­òó­òà­ ïå­ðåñ­ìîò­ðà­ ñó­äåá­íûõ­ àê­òîâ­ íà­ îñ­íî­âà­íèè

íî­âûõ­îáñ­òî­ÿ­òåëüñòâ­ñ­öåëüю­îáåñ­ïå­чå­íèÿ­ïîë­íî­öåí­íîé­ðå­à­-

ëè­çà­öèè­êîíñ­òè­òó­öè­îí­íûõ­ïðàâ­чå­ëî­âå­êà­íà­ñó­äåá­íóю­çà­ùè­òó

è­ âîñ­ñòà­íîâ­ëå­íèÿ­ íà­ðó­øåí­íûõ­ ïðàâ­ çàê­ëю­чà­юò­ñÿ­ òàê­жå­ â

òîì,­чòî­â­ïðà­âîï­ðè­ìå­íè­òåëü­íîé­ïðàê­òè­êå­ïðà­âî­âûå­ïî­ëî­жå­-

íèÿ­íå­ìî­ãóò­òîë­êî­âàòü­ñÿ­è­ïðè­ìå­íÿòü­ñÿ­èíûì­îá­ðà­çîì,­чòî

áó­äåò­ïðî­òè­âî­ðå­чèòü­ðàñê­ðû­òèю­Êîíñ­òè­òó­öè­îí­íûì­Ñó­äîì­èõ

êîíñ­òè­òó­öè­îí­íî-ïðà­âî­âî­ãî­ ñî­äåð­жà­íèÿ.­ Äà­жå­ åñ­ëè­ ïðà­âî­-

âûå­ ïî­ëî­жå­íèÿ­ ïðèç­íà­юò­ñÿ­ êîíñ­òè­òó­öè­îí­íû­ìè,­ îä­íà­êî­ èõ

ïðè­ìå­íå­íèå­ñó­äà­ìè­îñó­ùå­ñ­òâëÿ­åò­ñÿ­â­òà­êîì­òîë­êî­âà­íèè,­êî­-

òî­ðîå­ ïðî­òè­âî­ðå­чèò­ ðàñê­ðû­òèю­ Êîíñ­òè­òó­öè­îí­íûì­ Ñó­äîì

êîíñ­òè­òó­öè­îí­íî-ïðà­âî­âî­ãî­ ñî­äåð­жà­íèÿ­ ïðà­âî­âî­ãî­ ïî­ëî­жå­-

íèÿ,­òî­äëÿ­ëè­öà­âîç­íè­êà­åò­îñ­íî­âà­íèå­íî­âî­ãî­îáñ­òî­ÿ­òåëü­ñòâà

è­äå­ëî­äîëж­íî­áûòü­âî­çîá­íîâ­ëå­íî.

Ê­ ïðåäñ­òàâ­ëåí­íîé­ ïðîá­ëå­ìå­ íå­îä­íîê­ðàò­íî­ îá­ðà­ùà­ëèñü

òàê­жå­â­õî­äå­ðàç­ëèч­íûõ­ìåж­äó­íà­ðîä­íûõ­îá­ñóж­äå­íèé.­Â­чàñò­-

íîñ­òè,­ Åâ­ðî­ïåéñ­êàÿ­ êî­ìèñ­ñèÿ­ Ñî­âå­òà­ Åâ­ðî­ïû­ "Çà­ äå­ìîê­ðà­-

òèю­чå­ðåç­ïðà­âî"­/Âå­íå­öè­à­íñ­êàÿ­êî­ìèñ­ñèÿ/­êîíñ­òà­òè­ðî­âà­ëà,

чòî­êîã­äà­êîíñ­òè­òó­öè­îí­íûé­ñóä­ïðè­ðå­à­ëè­çà­öèè­­ñâî­åé­ôóíê­-

öèè­ïî­îáåñ­ïå­чå­íèю­êîíñ­òè­òó­öè­îí­íîñ­òè­ïîñ­ðå­ä­ñòâîì­îï­ðå­-

äå­ëåí­íî­ãî­ òîë­êî­âà­íèÿ­ îáÿ­çó­åò­ âñå­ äðó­ãèå­ ãî­ñó­äà­ð­ñòâåí­íûå

îð­ãà­íû­ïðè­ìå­íÿòü­íîð­ìà­òèâ­íûé­àêò­òîëü­êî­â­îï­ðå­äå­ëåí­íîì

òîë­êî­âà­íèè,­ ïðèç­íàí­íîì­ êîíñ­òè­òó­öè­îí­íûì­ ñó­äîì­ êîíñ­òè­òó­-

öè­îí­íûì,­íîð­ìà­òèâ­íûå­àê­òû­íå­ëè­øà­юò­ñÿ­юðè­äè­чåñ­êîé­ñè­-

ëû.­Оä­íà­êî­äëÿ­âíå­ñå­íèÿ­ÿñ­íîñ­òè­â­äàí­íûé­âîï­ðîñ­íå­îá­õî­äè­-

ìî­ çà­êî­íî­äà­òåëü­íî­ ðåã­ëà­ìåí­òè­ðî­âàòü­ ýòó­ ïðîá­ëå­ìó,­ чòî­áû

âñå­ãî­ñó­äà­ð­ñòâåí­íûå­îð­ãà­íû,­â­òîì­чèñ­ëå­ñó­äû,­ðó­êî­âî­ä­ñòâî­-

âà­ëèñü­äàí­íû­ìè­êîíñ­òè­òó­öè­îí­íûì­ñó­äîì­êîíñ­òè­òó­öè­îí­íû­ìè

òîë­êî­âà­íè­ÿ­ìè,­чòî­ìî­жåò­ïîñ­ëó­жèòü­äëÿ­ïðåäñ­òàâ­ëÿ­ю­ùèõ­èí­-

äè­âè­äó­àëü­íîå­ îá­ðà­ùå­íèå­ îñ­íî­âà­íè­åì­ òðå­áî­âàòü­ â­ ñó­äå­ çà­-

ùè­òû­ñâî­èõ­ïðàâ5.

Ðå­øå­íèÿ­ñó­ùå­ñò­âó­ю­ùèõ­ïðîá­ëåì­â­ñâÿ­çè­ñ­ôóíê­öè­î­íàëü­-
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çû­âà­ю­ùèå­áåñ­ïî­êîé­ñòâî­ñè­òó­à­öèè,­êîã­äà­äå­ëà­åò­ñÿ­ññûë­êà­â

îñ­íîâ­íîì­íà­çàê­ëю­чè­òåëü­íóю­чàñòü­ïîñ­òà­íîâ­ëå­íèÿ­Êîíñ­òè­òó­-

öè­îí­íî­ãî­ Ñó­äà,­ îá­õî­äÿ­ ïðà­âî­âûå­ ïî­çè­öèè.­ Äàí­íûé­ ïîä­õîä,

êî­íåч­íî,­ èñ­êà­жà­åò­ ñóù­íîñòü­ êîíñ­òè­òó­öè­îí­íî­ãî­ ïðà­âî­ñó­äèÿ,

îñî­áåí­íî­êîã­äà­â­ÐÀ­èíñ­òè­òóò­èí­äè­âè­äó­àëü­íîé­êîíñ­òè­òó­öè­îí­-

íîé­жà­ëî­áû­îã­ðà­íè­чåí,­ñîç­äà­åò­ñÿ­óã­ðî­çà­ýô­ôåê­òèâ­íîñ­òè­çà­-

ùè­òû­ñóáъ­åê­òèâ­íûõ­ïðàâ­ëè­öà4.­Пðîá­ëå­ìà­áî­ëåå­îáîñò­ðÿ­åò­-

ñÿ­ ñ­ òîч­êè­ çðå­íèÿ­ çà­ùè­òû­ ïðàâ­ чå­ëî­âå­êà­ è­ âîñ­ñòà­íîâ­ëå­íèÿ

åãî­íà­ðó­øåí­íûõ­ïðàâ­â­ àñ­ïåê­òå­ïå­ðåñ­ìîò­ðà­ ñó­äåá­íî­ãî­ àê­òà

íà­îñ­íî­âà­íèè­­ïîñ­òà­íîâ­ëå­íèÿ­Êîíñ­òè­òó­öè­îí­íî­ãî­Ñó­äà­êàê­íî­-

âî­ãî­îáñ­òî­ÿ­òåëü­ñòâà.­Íå­îá­õî­äè­ìî­îò­ìå­òèòü,­чòî­èíñ­òè­òóò­ïå­-

ðåñ­ìîò­ðà­ñó­äåá­íî­ãî­àê­òà­íà­îñ­íî­âà­íèè­íî­âûõ­îáñ­òî­ÿ­òåëüñòâ

â­àð­ìÿ­íñ­êîé­äåéñòâè­òåëü­íîñ­òè­åùå­íå­óêî­ðå­íèë­ñÿ.­

Ê­óïî­ìÿ­íó­òî­ìó­èíñ­òè­òó­òó­Êîíñ­òè­òó­öè­îí­íûé­Ñóä­ÐÀ­îá­ðà­-

ùàë­ñÿ­âî­ìíî­ãèõ­ñâî­èõ­ïîñ­òà­íîâ­ëå­íè­ÿõ.­Â­чàñò­íîñ­òè,­Êîíñ­òè­-

òó­öè­îí­íûé­Ñóä­ÐÀ­ñâî­è­ìè­Пîñ­òà­íîâ­ëå­íè­ÿ­ìè­­îò­25­ôåâ­ðà­ëÿ

2011­ãî­äà­ПÊÑ-943­è­îò­15­èю­ëÿ­2011­ãî­äà­ПÊÑ-984­îò­äåëü­-

íûå­ïî­ëî­жå­íèÿ­ ­ Уãî­ëîâ­íî-ïðî­öåñ­ñó­àëü­íî­ãî­è­ Ãðàж­äà­íñ­êî­ãî

ïðî­öåñ­ñó­àëü­íî­ãî­ êî­äåê­ñîâ­ ÐÀ­ îá­ èíñ­òè­òó­òå­ ïå­ðåñ­ìîò­ðà­ ñó­-

äåá­íûõ­àê­òîâ­íà­îñ­íî­âà­íèè­íî­âûõ­îáñ­òî­ÿ­òåëüñòâ­â­чàñ­òè­äàí­-

íî­ãî­èì­â­ïðà­âîï­ðè­ìå­íè­òåëü­íîé­ïðàê­òè­êå­ñî­äåð­жà­íèÿ­ïðèç­-

íàë­ ïðî­òè­âî­ðå­чà­ùè­ìè­ Êîíñ­òè­òó­öèè­ ÐÀ­ è­ íå­äåé­ñòâè­òåëü­íû­-

ìè.­Äå­ëî­â­òîì,­чòî­â­ðå­çóëü­òà­òå­ïðè­ìå­íå­íèÿ­­äàí­íû­õ­ïî­ëî­жå­-

íè­é­ çà­êî­íà­ â­ òîë­êî­âà­íèè,­ îò­ëèч­íîì­ îò­ ïðà­âî­âûõ­ ïî­çè­öèé

Êîíñ­òè­òó­öè­îí­íî­ãî­ Ñó­äà­ ÐÀ,­ íå­ ïðå­äîñ­òàâ­ëÿ­ëàñü­ âîç­ìîж­-

íîñòü­âîñ­ñòà­íîâ­ëå­íèÿ­íà­ðó­øåí­íûõ­ïðàâ­ëè­öà­â­ðàì­êàõ­ñó­äåá­-

íî­ãî­îá­жà­ëî­âà­íèÿ­ïîñ­ðå­ä­ñòâîì­ïå­ðåñ­ìîò­ðà­äå­ëà­íà­îñ­íî­âà­-

íèè­íî­âûõ­îáñ­òî­ÿ­òåëüñòâ.­Тî­åñòü­íå­êî­íñ­òè­òó­öè­îí­íàÿ­ñè­òó­à­-

öèÿ­âîç­íè­êà­åò­íå­â­ðå­çóëü­òà­òå­ïðî­áå­ëà­â­çà­êî­íå­èëè­íå­îï­ðå­-

äå­ëåí­íîñ­òè­åãî­ïî­ëî­жå­íèÿ,­à­â­ðå­çóëü­òà­òå­ïðè­ìå­íå­íèÿ­äàí­-

íî­ãî­ïî­ëî­жå­íèÿ­â­ñó­äåá­íîé­ïðàê­òè­êå­â­òîë­êî­âà­íèè,­ïðî­òè­âî­-

ðå­чà­ùåì­ Êîíñ­òè­òó­öèè.­ Íà­ ïðàê­òè­êå­ çà­ôèê­ñè­ðî­âà­íû­ òàê­жå

ñëó­чàè,­ ­ êîã­äà­ äå­ëî­ áû­ëî­ ïå­ðåñ­ìîò­ðå­íî,­ ñó­äåá­íûé­ àêò­ áûë

ïå­ðå­èç­ëî­жåí­ïîч­òè­àíà­ëî­ãèч­íî­-­áåç­òîé­ñòàòüè,­îò­íî­ñè­òåëü­-

íî­ êî­òî­ðîé­ Êîíñ­òè­òó­öè­îí­íûé­ Ñóä­ âû­íåñ­ ñî­îò­âå­ò­ñòâó­ю­ùåå

ïîñ­òà­íîâ­ëå­íèå.­Пî­äîá­íûå­ñè­òó­à­öèè­íå­ìî­ãóò­áûòü­îõà­ðàê­òå­-
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Contemporary­issues­of­the­functional­

relationship­of­the­Constitutional­Court­

and­general­courts­of­the­Republic­of­Armenia­­

Functional­ relationship­ of­ constitutional­ courts­ and­ general

courts­are­primarily­designated­in­terms­of­ensuring­protection­of

fundamental­human­rights­and­ freedoms­and­restoration­of­vio-

lated­rights.­In­the­aspect­of­the­effective­administration­of­justice

and,­ therefore,­ ensuring­ proper­ constitutional­ legality­ and­ pro-

portionate­ distribution­ of­ the­ functions­ of­ constitutional­ justice

and­ general­ justice­ are­ a­ necessity.­ Functional­ relationship­ of

constitutional­ courts­ and­ general­ courts,­ undubitably,­ is­ condi-

tioned­by­the­nature­and­degree­of­adequacy­of­the­institution­of

individual­constitutional­complaint.

In­ Armenia­ the­ issues­ of­ functional­ relationship­ of­ the

Constitutional­Court­and­general­courts­are­most­relevant,­which

are­associated­with­perception­and­implementation­of­the­appli-

cations­of­the­ordinary­­courts­to­the­Constitutional­Court,­as­well

as­perception­and­implementation­of­the­legal­consequences­of

the­decisions­of­the­Constitutional­Court­by­the­general­courts.

A­ worrying­ situation­ is­ traced­ in­ the­ jurisprudence­ of­ the

Republic­ of­ Armenia.­ There­ are­ cases­ when­ the­ courts­ have

exceeded­ their­authority­and­ their­decisions­express­ legal­posi-

tions­regarding­the­constitutionality­of­ the­provisions­of­ the­nor-

mative­act,­thus­actually­exercising­constitutional­justice.­This­sit-

uation­was­also­stated­in­the­Decision­of­the­Constitutional­Court.

The­fact­that­the­courts­do­not­pay­enough­attention­to­the­issues

of­the­constitutionality­of­the­law­also­causes­concerns.­The­fact

is­that­mainly­on­the­basis­of­applications­of­natural­and­legal­per-

sons­nearly­90­ legal­provisions,­which­ordinary­ ­actually­applied

by­ the­ courts,­ ordinary­ recognized­ as­ contradicting­ the

Constitution­ and­ void,­ and­ application­ of­ legal­ provisions­ con-

cerning­the­constitutionality­of­the­courts­did­not­cause­any­doubt
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íû­ìè­âçà­è­ìî­îò­íî­øå­íè­ÿ­ìè­Êîíñ­òè­òó­öè­îí­íî­ãî­Ñó­äà­è­îá­ùèõ

ñó­äîâ­òðå­áó­юò­íî­âî­ãî­êà­чå­ñò­âà­êîíñ­òè­òó­öè­îí­íî­ãî­ìûø­ëå­íèÿ

è­êóëü­òó­ðû.­

Ñå­ãîä­íÿ­â­Àð­ìå­íèè­ïðî­òå­êà­åò­ïðî­öåññ­êîíñ­òè­òó­öè­îí­íûõ

ðå­ôîðì.­ 5­ îê­òÿá­ðÿ­ 2015­ ãî­äà­ Íà­öè­î­íàëü­íîå­ Ñîá­ðà­íèå­ ÐÀ

îäîá­ðè­ëî­ èíè­öè­à­òè­âó­ Пðå­çè­äåí­òà­ ÐÀ­ î­ âû­íå­ñå­íèè­ Пðî­åê­òà

èç­ìå­íå­íèé­Êîíñ­òè­òó­öèè­ÐÀ­íà­ðå­ôå­ðåí­äóì,­êî­òî­ðûé­íàç­íà­-

чåí­íà­6­äå­êàá­ðÿ­2015­ãî­äà.­Â­îò­ëè­чèå­îò­ïî­ëî­жå­íèé­äåéñòâó­-

ю­ùåé­Êîíñ­òè­òó­öèè­â­чàñ­òè­èí­äè­âè­äó­àëü­íîé­êîíñ­òè­òó­öè­îí­íîé

жà­ëî­áû,­ êîã­äà­ Êîíñ­òè­òó­öè­îí­íûé­ Ñóä­ îã­ðà­íè­чåí­ ïðî­âåð­êîé

ëèøü­ïî­ëî­жå­íèÿ­çà­êî­íà,­Пðî­åê­òîì­êîíñ­òè­òó­öè­îí­íûõ­èç­ìå­íå­-

íèé­çàê­ðåï­ëå­íî,­чòî­Êîíñ­òè­òó­öè­îí­íûé­Ñóä­êîì­ïå­òåí­òåí­ïðî­-

âå­ðÿòü­êîíñ­òè­òó­öè­îí­íîñòü­ëю­áî­ãî­íîð­ìà­òèâ­íî-ïðà­âî­âî­ãî­àê­-

òà,­åñ­ëè­èì­íà­ðó­øå­íû­îñ­íîâ­íûå­ïðà­âà­è­ñâî­áî­äû­чå­ëî­âå­êà.

Êðî­ìå­ýòî­ãî,­íà­êîíñ­òè­òó­öè­îí­íûé­óðî­âåíü­áû­ëî­ïîä­íÿ­òî­ïî­-

ëî­жå­íèå,­ñîã­ëàñ­íî­êî­òî­ðî­ìó­ïðè­îï­ðå­äå­ëå­íèè­êîíñ­òè­òó­öè­îí­-

íîñ­òè­íîð­ìà­òèâ­íî­ãî­àê­òà­íà­îñ­íî­âà­íèè­èí­äè­âè­äó­àëü­íîé­жà­-

ëî­áû­ Êîíñ­òè­òó­öè­îí­íûé­ Ñóä­ óчè­òû­âà­åò­ òàê­жå­ äàí­íîå­ â­ ïðà­-

âîï­ðè­ìå­íè­òåëü­íîé­ ïðàê­òè­êå­ òîë­êî­âà­íèå­ ñî­îò­âå­ò­ñòâó­ю­ùå­ãî

ïî­ëî­жå­íèÿ.­

Пðî­åê­òîì­Êîíñ­òè­òó­öèè­òàê­жå­çàê­ðåï­ëå­íî,­чòî­ñó­äû­îá­ðà­-

ùà­юò­ñÿ­â­Êîíñ­òè­òó­öè­îí­íûé­Ñóä­ïî­âîï­ðî­ñó­êîíñ­òè­òó­öè­îí­íîñ­-

òè­íîð­ìà­òèâ­íî­ãî­ïðà­âî­âî­ãî­ àê­òà,­ ïîä­ëå­жà­ùå­ãî­ïðè­ìå­íå­íèю

ïî­êîíê­ðåò­íî­ìó­äå­ëó,­íà­õî­äÿ­ùå­ìó­ñÿ­â­èõ­ïðî­èç­âî­ä­ñòâå,­åñ­ëè

èìå­юò­îáîñ­íî­âàí­íûå­ñîì­íå­íèÿ­îò­íî­ñè­òåëü­íî­åãî­êîíñ­òè­òó­öè­-

îí­íîñ­òè­è­íà­õî­äÿò,­чòî­ ­ðàç­ðå­øå­íèå­äàí­íî­ãî­äå­ëà­âîç­ìîж­íî

ëèøü­ïðè­ìå­íå­íè­åì­ýòî­ãî­íîð­ìà­òèâ­íî­ãî­ïðà­âî­âî­ãî­àê­òà.

Оáîá­ùàÿ,­ ìîж­íî­ ñäå­ëàòü­ âû­âîä,­ чòî­ ôóíê­öè­î­íàëü­íûå

âçà­è­ìî­îò­íî­øå­íèÿ­îð­ãà­íîâ­êîíñ­òè­òó­öè­îí­íî­ãî­ïðà­âî­ñó­äèÿ­è

îð­ãà­íîâ­ îá­ùå­ãî­ ïðà­âî­ñó­äèÿ­ìî­ãóò­ áûòü­ îõà­ðàê­òå­ðè­çî­âà­íû

êàê­ ýô­ôåê­òèâ­íûå,­ åñ­ëè­ èõ­ ôóíê­öèè­ íà­ êîíñ­òè­òó­öè­îí­íîì

óðîâ­íå­ ïðà­âèëü­íî­ è­ ñî­ðàç­ìåð­íî­ ðàñï­ðå­äå­ëå­íû,­ îíè­ ðà­áî­-

òà­юò­ âçà­è­ìî­ñîã­ëà­ñî­âàí­íî,­ â­ àò­ìîñ­ôå­ðå­ äî­âå­ðèÿ,­ áåç­ èç­-

ëèø­íåé­êîí­êó­ðåí­öèè,­ðó­êî­âî­ä­ñòâó­ÿñü­Êîíñ­òè­òó­öè­åé­è­çà­êî­-

íà­ìè,­ èñê­ëю­чàÿ­ ïðè­ìå­íå­íèå­ àí­òè­êî­íñ­òè­òó­öè­îí­íûõ­ ïðà­âî­-

âûõ­ ïî­ëî­жå­íèé,­ à­ òàê­жå­ àí­òè­êî­íñ­òè­òó­öè­îí­íîå­ òîë­êî­âà­íèå

ïðà­âî­âûõ­ïî­ëî­жå­íèé,­ýô­ôåê­òèâ­íî­çà­ùè­ùà­юò­ïðà­âà­è­ñâî­-

áî­äû­ чå­ëî­âå­êà,­ ïîë­íî­öåí­íî­ âîñ­ñòà­íàâ­ëè­âà­юò­ íà­ðó­øåí­íûå

ïðà­âà.

Àê­òó­àëü­íûå­ïðîá­ëå­ìû­êîíñ­òè­òó­öè­îí­íî­ãî­ïðà­âî­ñó­äèÿ
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Ñóäьÿ Êîíñòèòóöèîííîãî 
Ñóäà Ðåñïóáëèêè Узáåêèñòàí 

Êîíñòèòóöèÿ­Ðåñïóáëèêè­Узáåêèñòàí­

è­äàëüíåéшàÿ­äåìîêðàòèзàöèÿ­

êîíñòèòóöèîííîãî­ñóäîïðîèзâîäñòâà

Пðåжäå­ âñåãî,­ ïîçâîëüòå­ ïîáëàãîäàðèòü­ îðãàíèçàòîðîâ

ñåãîäíÿøíåãî­ ìåðîïðèÿòèÿ­ çà­ ïðèãëàøåíèÿ­ íà­ êîíôåðåí-

öèю,­à­òàêжå­ïîçäðàâèòü­ñ­20-ëåòèåì­îáðàçîâàíèÿ­è­äåÿòåëü-

íîñòè­ Êîíñòèòóöèîííîãî­ Ñóäà­ Ðåñïóáëèêè­ Тàäжèêèñòàí­ è

ïîжåëàòü­áîëüøèõ­óñïåõîâ­íà­ïóòè­áëàãîïîëóчèÿ­è­ðàçâèòèÿ

ñòðàíû.­

Êàê­èçâåñòíî,­â­Ðåñïóáëèêå­Уçáåêèñòàí­áîëüøîå­âíèìà-

íèå­óäåëÿåòñÿ­ìîäåðíèçàöèè­ñòðàíû,­äåìîêðàòèçàöèè­ãîñó-

äàðñòâåííîé­âëàñòè­è­óïðàâëåíèÿ,­â­òîì­чèñëå­äåìîêðàòèçà-

öèè­ ñóäåáíî-ïðàâîâîé­ ñèñòåìû.­ Пðåçèäåíò­ Ðåñïóáëèêè

Уçáåêèñòàí­Иñëàì­Êàðèìîâ­ ãîâîðèë,­ чòî­ «…­ìû­ íå­ ñìîжåì

äîñòèãíóòü­âûñîêèõ­öåëåé­ïî­ìîäåðíèçàöèè­ñòðàíû,­åñëè­íå

îáåñïåчèì­ чåòêîé­ è­ ãëóáîêîé­ âçàèìîñâÿçè­ ïðîöåññîâ

ðåôîðìèðîâàíèÿ­ ýêîíîìèêè­ è­ ñîöèàëüíîé­ ñôåðû­ ñ­ ïîñòî-

ÿííûì­îáíîâëåíèåì­îáùåñòâåííî-ïîëèòèчåñêîé­è­ñóäåáíî-

ïðàâîâîé­ñèñòåìû».­

Çà­èñòåêøèå­ãîäû­íåçàâèñèìîñòè­â­ñòðàíå­îñóùåñòâëåí

ðÿä­êîíñòèòóöèîííûõ­ðåôîðì­ïî­ïîñëåäîâàòåëüíîé­ðåàëèçà-

öèè­è­ðàçâèòèю­êîíñòèòóöèîííîãî­ïðèíöèïà­ðàçäåëåíèÿ­âëà-

ñòåé:­ áûë­ îáðàçîâàí­ äâóõïàëàòíûé­ ïàðëàìåíò;­ îòäåëüíûå

ïîëíîìîчèÿ­Пðåçèäåíòà­ðåñïóáëèêè­áûëè­ïåðåäàíû­âåðõíåé

ïàëàòå­ïàðëàìåíòà;­èç­Êîíñòèòóöèè­áûëà­èñêëючåíà­íîðìà­î

òîì,­чòî­Пðåçèäåíò­ðåñïóáëèêè­ÿâëÿåòñÿ­ãëàâîé­èñïîëíèòåëü-

íîé­âëàñòè;­óñèëåíà­ðîëü­ïàðëàìåíòà­è­ïîëèòèчåñêèõ­ïàðòèé

â­íàçíàчåíèè­íà­äîëжíîñòü­Пðåìüåð-ìèíèñòðà­è­êîíòðîëå­çà

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ­·­4(70)`15
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amongst­them.­Since­2006­to­nowadays,­the­Constitutional­Court

of­ the­ Republic­ of­ Armenia­ has­ reviewed­ only­ 16­ cases­ on­ the

basis­of­applications­of­courts­and­made­decisions­on­them.­The

fact­ is­ that­ a­ lot­ of­ cases­ have­ been­ recorded­when­ the­ courts

either­do­not­consider­solicitation­of­the­party­of­the­proceedings

to­apply­to­the­Constitutional­Court,­or,­in­the­case­of­refusal,­do

not­grant­the­solicitation­without­any­motivation.­The­approach­of

the­Constitutional­Court­of­the­Republic­of­Armenia­to­this­ issue

concludes­ that­ from­the­perspective­of­ responsibility­ to­adopt­a

substantiated­ decision­ concerning­ solicitation­ of­ the­ applicant/

party,­ the­courts­are­obliged­to­express­their­position­(opinion)­on

their­substantiated­doubts­regarding­the­constitutionality­of­the­legal

provisions­or­the­absence­thereof­pointed­out­in­the­solicitation.

The­reality­is­that­in­Armenia­the­legal­and­constitutional­cul-

ture­has­not­yet­acquired­such­qualities­so­that­the­legal­effects­of

the­decisions­of­the­Constitutional­Court,­in­particular,­not­only­in

the­scopes­of­the­final­provisions­of­the­Constitutional­Court,­but

also­ its­decision­as­an­entity­are­perceived­and­ implemented­by

the­courts,­taking­into­account­the­case-law­and­legal­esense­of

the­positions­of­the­Constitutional­Court­likewise.­In­judicial­prac-

tice­of­ the­Republic­of­Armenia­often­such­worrisome­situations

occur­when­reference­is­mainly­made­in­the­conclusive­part­of­the

decision­of­ the­Constitutional­Court­by­-­passing­ the­ legal­posi-

tion.­This­approach,­of­course,­distorts­the­essence­of­constitu-

tional­justice,­especially­when­in­the­Republic­of­Armenia­the­insti-

tution­of­ individual­constitutional­complaint­ is­ limited­and­effec-

tiveness­of­protection­of­human­rights­is­endangered.­The­prob-

lem­intensifies­in­terms­of­protection­of­human­rights­and­restora-

tion­ of­ violated­ rights­ from­ the­ perspective­ of­ the­ review­ of­ the

judicial­act­on­the­basis­of­the­decision­of­the­Constitutional­Court

as­a­new­circumstance.­It­should­be­noted­that­the­institution­of

review­of­ the­ judicial­ act­ on­ the­basis­of­ new­circum-

stances­has­not­yet­entrenched­in­the­Armenian­reality.­

Resolving­ of­ the­ existing­ problems­ in­ connection

with­ the­ functional­ relationship­ of­ the­ Constitutional

Court­and­general­courts­require­a­new­quality­of­con-

stitutional­thinking­and­culture.

Êîí­ôå­ðåí­öèÿ,­ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà



íîñòè,­ãëàñíîñòè­è­ñïðàâåäëèâîñòè­íà­âûáîðàõ.­Âíåñåííûå­â

Êîíñòèòóöèю­ ïîïðàâêè­ ïîñëóжàò­ äàëüíåéøåìó­ óêðåïëåíèю

íàöèîíàëüíîé­ èçáèðàòåëüíîé­ ñèñòåìû­ â­ òåñíîé,­ íåðàçðûâ-

íîé­âçàèìîñâÿçè­ñ­îñóùåñòâëÿåìûìè­ñèñòåìíûìè­ðåôîðìà-

ìè­ â­ öåëÿõ­ ïîñòðîåíèÿ­ äåìîêðàòèчåñêîãî­ ïðàâîâîãî­ ãîñó-

äàðñòâà­è­ñèëüíîãî­ãðàжäàíñêîãî­îáùåñòâà.

Âíåñåííûå­èçìåíåíèÿ­è­äîïîëíåíèÿ­â­îòäåëüíûå­ñòàòüè

Êîíñòèòóöèè­ Ðåñïóáëèêè­ Уçáåêèñòàí­ â­ ïåðâóю­ îчåðåäü

íàïðàâëåíû­íà­îáåñïåчåíèå­îòêðûòîñòè,­ãëàñíîñòè­è­ñîáëю-

äåíèå­çàêîííîñòè­â­õîäå­îðãàíèçàöèè­è­ïðîâåäåíèÿ­âûáîðîâ.

Ýòè­èçìåíåíèÿ­â­ïîëíîé­ìåðå­âîïëîòÿòñÿ­â­жèçíü­íà­ïðåä-

ñòîÿùèõ­­â­ñòðàíå­âûáîðàõ­è­îáåñïåчàò­ïðîçðàчíîñòü­è­чåñò-

íîñòü­íà­âñåõ­ñòàäèÿõ­èçáèðàòåëüíîãî­ïðîöåññà.

Оäíèì­ èç­ êëючåâûõ­ ïðèîðèòåòîâ­ äåìîêðàòèчåñêîãî

îáíîâëåíèÿ­ ñòðàíû­ ÿâëÿåòñÿ­ ïîñëåäîâàòåëüíàÿ­ äåìîêðàòè-

çàöèÿ,­ ëèáåðàëèçàöèÿ­ ñóäåáíî-ïðàâîâîé­ ñèñòåìû,­ íàïðàâ-

ëåííàÿ­ íà­ îáåñïåчåíèå­ âåðõîâåíñòâà­ çàêîíà,­ çàêîííîñòè,

íàäåжíóю­çàùèòó­ïðàâ­è­èíòåðåñîâ­ëèчíîñòè,­ãîâîðÿ­êîðîòêî

–­ ôîðìèðîâàíèå­ ïðàâîâîãî­ ãîñóäàðñòâà­ è­ ïðàâîñîçíàíèÿ

ëюäåé.

Â­ ãîäû­íåçàâèñèìîñòè­â­Ðåñïóáëèêå­Уçáåêèñòàí­ðåàëè-

çîâàí­ êîìïëåêñ­ îðãàíèçàöèîííî-ïðàâîâûõ­ ìåð,­ íàïðàâëåí-

íûõ­íà­ïîñëåäîâàòåëüíîå­óêðåïëåíèå­ñóäåáíîé­âëàñòè,­îáåñ-

ïåчåíèå­ íåçàâèñèìîñòè,­ ñàìîñòîÿòåëüíîñòè­ ñóäà,­ ïðåâðà-

ùåíèå­ åãî­ èç­ îðãàíà­ -­ îðóäèÿ­ ðåïðåññèé­ è­ êàðàòåëüíîãî

àïïàðàòà­â­ïðîøëîì­â­ïîäëèííî­íåçàâèñèìûé­èíñòèòóò­ãîñó-

äàðñòâà,­ïðèçâàííûé­íàäåжíî­îõðàíÿòü­è­çàùèùàòü­ïðàâà­è

ñâîáîäû­чåëîâåêà­è­ãðàжäàíèíà.

Оñíîâíàÿ­ öåëü­ ðåôîðì­ –­ ïîâûøåíèå­ ýôôåêòèâíîñòè

ñóäåáíîé­ âëàñòè­ â­ çàùèòå­ ïðàâ­ чåëîâåêà,­ äîâåäåíèå­ åå­ äî

óðîâíÿ,­êîòîðûé­ñîîòâåòñòâîâàë­áû­ìåжäóíàðîäíûì­ñòàíäàð-

òàì.­ Íîâûì­ âàжíûì­øàãîì­ íà­ ýòîì­ ïóòè­ ñòàëî­ ïðèíÿòèå­ ïî

èíèöèàòèâå­ ãëàâû­ ãîñóäàðñòâà­ çàêîíîâ­îá­ îòìåíå­ ñìåðòíîé

êàçíè­êàê­ðàçíîâèäíîñòè­óãîëîâíîãî­íàêàçàíèÿ,­à­òàêжå­ïåðå-

äàчà­ñóäàì­ïðàâà­âûäàчè­ñàíêöèè­íà­çàêëючåíèå­ïîä­ñòðàжó.

Äî­ýòîãî­òàêèì­ïðàâîì­îáëàäàëè­îðãàíû­ïðîêóðàòóðû.

Â­êîíöå­2012­ãîäà­Пðåçèäåíòîì­Ðåñïóáëèêè­Уçáåêèñòàí

áûëî­ïðèíÿòî òðè­âàжíûõ­äîêóìåíòà,­êîòîðûå­áûëè­íàïðàâ-

ëåíû­íà­äàëüíåéøåå­óãëóáëåíèå­ñóäåáíî-ïðàâîâûõ­ðåôîðì,

äåÿòåëüíîñòüю­ ïàðëàìåíòà;­ îäíîâðåìåííî­ áûëè­ óñèëåíû

ñàìîñòîÿòåëüíîñòü­ è­ îòâåòñòâåííîñòü­ ïðàâèòåëüñòâà.

Íåìàëîâàжíóю­ ðîëü­ â­ ýòîì­ ïðîöåññå­ ñûãðàëà­ Êîíöåïöèÿ

äàëüíåéøåãî­óãëóáëåíèÿ­äåìîêðàòèчåñêèõ­ðåôîðì­è­ôîðìè-

ðîâàíèÿ­ ãðàжäàíñêîãî­ îáùåñòâà,­ ïðåäëîжåííàÿ­ Пðåçèäåí-

òîì­Ðåñïóáëèêè­Уçáåêèñòàí­Иñëàìîì­Êàðèìîâûì.

Âàжíåéøèì­ ýòàïîì­ êîíñòèòóöèîííûõ­ ðåôîðì­ ÿâèëîñü

ïðèíÿòèå­ Çàêîíà­ «О­ âíåñåíèè­ èçìåíåíèé­ è­ äîïîëíåíèé­ â

îòäåëüíûå­ ñòàòüè­ Êîíñòèòóöèè­ Ðåñïóáëèêè­ Уçáåêèñòàí

(ñòàòüè­ 32,­ 78,­ 93,­ 98,­ 103­ è­ 117)»­ îò­ 16­ àïðåëÿ­ 2014­ ãîäà.

Çàêîíîì­ê­ñîâìåñòíîìó­âåäåíèю­ïàëàò­ïàðëàìåíòà­îòíåñåíî

îñóùåñòâëåíèå­ïàðëàìåíòñêîãî­êîíòðîëÿ.­

Â­ñîîòâåòñòâèè­ñ­èçìåíåíèÿìè,­âíåñåííûìè­â­ñòàòüю­93

Êîíñòèòóöèè,­ òåïåðü­ Пðåçèäåíò­ ðåñïóáëèêè­ îáðàçóåò­ è

óïðàçäíÿåò­ìèíèñòåðñòâà,­ãîñóäàðñòâåííûå­êîìèòåòû­è­äðó-

ãèå­ îðãàíû­ ãîñóäàðñòâåííîãî­ óïðàâëåíèÿ­ òîëüêî­ ïî­ ïðåä-

ñòàâëåíèю­ Êàáèíåòà­ ìèíèñòðîâ.­ Тàêжå­ óòîчíåíû­ ñëóчàè

îñâîáîжäåíèÿ­îò­äîëжíîñòè­Пðåìüåð-ìèíèñòðà.­Ýòà­íîðìà,

ñ­îäíîé­ñòîðîíû,­óñèëèâàåò­îòâåòñòâåííîñòü­Пðåçèäåíòà,­à­ñ

äðóãîé­ -­ ãàðàíòèðóåò­ íåçàâèñèìîñòü­ äåÿòåëüíîñòè­ êàê

Пðåìüåð-ìèíèñòðà,­òàê­è­Êàáèíåòà­ìèíèñòðîâ­â­öåëîì.­

Â­ ñîîòâåòñòâèè­ñ­äîïîëíåíèåì,­ âíåñåííûì­â­ ñòàòüю­98

Êîíñòèòóöèè,­òåïåðü­êàíäèäàò­íà­äîëжíîñòü­Пðåìüåð-ìèíè-

ñòðà­ ïðè­ ðàññìîòðåíèè­ è­ óòâåðжäåíèè­ åãî­ êàíäèäàòóðû­ â

ïàðëàìåíòå­ ïðåäñòàâëÿåò­ ïðîãðàììó­ äåéñòâèé­ ïðàâèòåëü-

ñòâà­íà­áëèжàéøóю­è­äîëãîñðîчíóю­ïåðñïåêòèâó.­Ýòî­áåçóñ-

ëîâíî­ñûãðàåò­ïîëîжèòåëüíóю­ðîëü­â­îáåñïåчåíèè­óñòîéчè-

âîãî­è­ñòàáèëüíîãî­ðàçâèòèÿ­ýêîíîìèêè­ñòðàíû,­ñîöèàëüíî-

êóëüòóðíîé­ ñôåðû,­ ðîñòà­ áëàãîñîñòîÿíèÿ­ è­ êàчåñòâà­ жèçíè

íàñåëåíèÿ.­Ñòàòüÿ­98­Êîíñòèòóöèè­òàêжå­äîïîëíåíà­íîðìîé­î

òîì,­ чòî­ Êàáèíåò­ ìèíèñòðîâ­ «ïðåäñòàâëÿåò­ Оëèé­ Ìàжëèñó

Ðåñïóáëèêè­ Уçáåêèñòàí­ åжåãîäíûå­ äîêëàäû­ ïî­ âàжíåéøèì

âîïðîñàì­ñîöèàëüíî-ýêîíîìèчåñêîé­жèçíè­ñòðàíû».­

Оñîáîå­ çíàчåíèå­ èìåюò­ ïîëîжåíèÿ­ âûøåíàçâàííîãî

Çàêîíà,­çàêðåïëÿюùèå­êîíñòèòóöèîííûé­ñòàòóñ­Цåíòðàëüíîé

èçáèðàòåëüíîé­ êîìèññèè,­ à­ òàêжå­ òàêèå­ ïðèíöèïû­ åå­ äåÿ-

òåëüíîñòè,­êàê­íåçàâèñèìîñòü,­çàêîííîñòü,­êîëëåãèàëüíîñòü,

ãëàñíîñòü­è­ñïðàâåäëèâîñòü.­Пðèäàíèå­ЦИÊ­ñòàòóñà­êîíñòè-

òóöèîííîãî­îðãàíà­èãðàåò­âàжíóю­ðîëü­â­îáåñïåчåíèè­çàêîí-
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Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ­·­4(70)`15

2120

îáåñïåчåíèå­íåçàâèñèìîñòè­è­ñàìîñòîÿòåëüíîñòè­ñóäåáíîé

âëàñòè.­Ýòî­Уêàç­îò­2­àâãóñòà­2012­ãîäà­«О­ìåðàõ­ïî­êîðåí-

íîìó­ óëóчøåíèю­ ñîöèàëüíîé­ çàùèòû­ ðàáîòíèêîâ­ ñóäåáíîé

ñèñòåìû»,­Уêàç­îò­30­íîÿáðÿ­2012­ãîäà­«Оá­îðãàíèçàöèîííûõ

ìåðàõ­ ïî­ äàëüíåéøåìó­ ñîâåðøåíñòâîâàíèю­ äåÿòåëüíîñòè

ñóäîâ»,­ à­ òàêжå­ Ðàñïîðÿжåíèå­ îò­ 29­ äåêàáðÿ­ 2012­ ãîäà­ «О

ñîâåðøåíñòâîâàíèè­äåÿòåëüíîñòè­Âûñøåé­êâàëèôèêàöèîí-

íîé­ êîìèññèè­ ïî­ îòáîðó­ è­ ðåêîìåíäàöèè­ íà­ äîëжíîñòè

ñóäåé­ïðè­Пðåçèäåíòå­Ðåñïóáëèêè­Уçáåêèñòàí».

Ðåôîðìû­ ïî­ äåìîêðàòèçàöèè­ êàñàюòñÿ­ íå­ òîëüêî­ îðãà-

íèçàöèè­è­ äåÿòåëüíîñòè­ ñóäîâ­ îáùåé­юðèñäèêöèè­è­ õîçÿé-

ñòâåííûõ­ñóäîâ,­íî­è­ïðåäïîëàãàюò­ñîâåðøåíñòâîâàíèå­ïðà-

âîâîãî­ïîëîжåíèÿ­Êîíñòèòóöèîííîãî­Ñóäà,­êîòîðûé­ïðèçâàí

îáåñïåчèâàòü­âåðõîâåíñòâî­Êîíñòèòóöèè.

Оñíîâíûå­íîðìû,­ðåãóëèðóюùèå­êîíñòèòóöèîííîå­ñóäî-

ïðîèçâîäñòâî,­ óñòàíàâëèâàюòñÿ­ Êîíñòèòóöèåé­ Ðåñïóáëèêè

Уçáåêèñòàí­è­Çàêîíîì­«О­Êîíñòèòóöèîííîì­Ñóäå­Ðåñïóáëèêè

Уçáåêèñòàí».

Êîíñòèòóöèîííûé­Ñóä­Ðåñïóáëèêè­Уçáåêèñòàí­èçáèðàåò-

ñÿ­ ïî­ ïðåäñòàâëåíèю­ Пðåçèäåíòà­ Ðåñïóáëèêè­ Уçáåêèñòàí

Ñåíàòîì­ Оëèé­ Ìàжëèñà­ (âåðõíåé­ ïàëàòîé­ ïàðëàìåíòà)­ â

ñîñòàâå­ ïðåäñåäàòåëÿ,­ çàìåñòèòåëÿ­ ïðåäñåäàòåëÿ­ è­ ïÿòè

чëåíîâ­Êîíñòèòóöèîííîãî­Ñóäà,­âêëючàÿ­ñóäüю­èç­Ðåñïóáëè-

êè­Êàðàêàëïàêñòàí.­Тàêèì­îáðàçîì,­â­Êîíñòèòóöèîííîì­Ñóäå

ñåìü­ñóäåé.

Êîíñòèòóöèîííûé­ Ñóä­ Ðåñïóáëèêè­ Уçáåêèñòàí­ âïåðâûå

áûë­îáðàçîâàí­â­äåêàáðå­1995­ãîäà.

Êîíñòèòóöèîííûé­ Ñóä­ ðàññìàòðèâàåò­ äåëà­ î­ êîíñòèòó-

öèîííîñòè­àêòîâ­çàêîíîäàòåëüíîé­è­èñïîëíèòåëüíîé­âëàñòè,

òî­ åñòü­ îïðåäåëÿåò­ ñîîòâåòñòâèå­ Êîíñòèòóöèè­ Ðåñïóáëèêè

Уçáåêèñòàí­çàêîíîâ­Ðåñïóáëèêè­Уçáåêèñòàí,­ïîñòàíîâëåíèé

ïàëàò­Оëèé­Ìàжëèñà,­óêàçîâ­Пðåçèäåíòà­ðåñïóáëèêè,­ïîñòà-

íîâëåíèé­ïðàâèòåëüñòâà­è­ìåñòíûõ­îðãàíîâ­ãîñóäàðñòâåííîé

âëàñòè,­ ìåжãîñóäàðñòâåííûõ­ äîãîâîðíûõ­ è­ èíûõ­ îáÿçà-

òåëüñòâ­Ðåñïóáëèêè­Уçáåêèñòàí.­Ñëåäîâàòåëüíî,­îí­çàùèùà-

åò­ãðàжäàí­îò­íàðóøåíèÿ­èõ­ïðàâ­è­ñâîáîä­íå­ñîîòâåòñòâóю-

ùèì­Êîíñòèòóöèè­íîðìàòèâíî-ïðàâîâûì­àêòîì.

Çàùèòà­ ïðàâ­ è­ ñâîáîä­ чåëîâåêà­ îñóùåñòâëÿåòñÿ

Êîíñòèòóöèîííûì­Ñóäîì­ òàêжå­ ïóòåì­ îôèöèàëüíîãî­ òîëêî-

âàíèÿ­íîðì­Êîíñòèòóöèè­è­çàêîíîâ­Ðåñïóáëèêè­Уçáåêèñòàí­è

âíåñåíèåì­ ïðîåêòîâ­ çàêîíîâ­ â­ Оëèé­ Ìàжëèñ.­ Пðè­ ýòîì

Êîíñòèòóöèîííûé­Ñóä­èñõîäèò,­ïðåжäå­âñåãî,­èç­ïðèîðèòåòà

ïðàâ­è­ñâîáîä­чåëîâåêà,­êîòîðûå­äîëжíû­âûñòóïàòü­ãëàâíûì

îðèåíòèðîì­çàêîíîäàòåëüíîé­è­ïðàâîïðèìåíèòåëüíîé­ïðàê-

òèêè.­Оáåñïåчèâàåòñÿ­ýòî,­â­чàñòíîñòè,­òåì,­чòî­äåÿòåëüíîñòü

Êîíñòèòóöèîííîãî­Ñóäà­ ñòðîèòñÿ­ íà­ ïðèíöèïàõ­ ïðèâåðжåí-

íîñòè­ Êîíñòèòóöèè,­ íåçàâèñèìîñòè,­ êîëëåãèàëüíîñòè,­ ãëàñ-

íîñòè,­áåñïðèñòðàñòíîñòè,­à­òàêжå­ðàâåíñòâà­ïðàâ­ñóäåé.

Â­Êîíñòèòóöèîííîì­Ñóäå­íàëàжåíî­èçóчåíèå­ïðèíèìàå-

ìûõ­ çàêîíîâ­ è­ äðóãèõ­ íîðìàòèâíî-ïðàâîâûõ­ àêòîâ,­ â­ õîäå

êîòîðîãî­âûÿâëÿåòñÿ­èõ­ñîîòâåòñòâèå­Êîíñòèòóöèè,­íàëèчèå

â­çàêîíîäàòåëüñòâå­íîðì,­íå­ñîîòâåòñòâóюùèõ­äðóã­äðóãó.­Â

òàêèõ­ ñëóчàÿõ­ Êîíñòèòóöèîííûé­Ñóä­ èñïîëüçóåò­ ñâîё­ ïðàâî

çàêîíîäàòåëüíîé­ èíèöèàòèâû­ è­ âíîñèò­ ïðîåêò­ çàêîíà­ â

Çàêîíîäàòåëüíóю­ïàëàòó­Оëèé­Ìàжëèñà.­

Â­íàøåé­ñòðàíå­â­ñîîòâåòñòâèè­ñî­ñòàòüåé­19­Çàêîíà­«О

Êîíñòèòóöèîííîì­Ñóäå­Ðåñïóáëèêè­Уçáåêèñòàí»­ïðàâîì­âíå-

ñåíèÿ­ âîïðîñîâ­ íà­ ðàññìîòðåíèå­ Êîíñòèòóöèîííîãî­ Ñóäà

îáëàäàюò­ ïàëàòû­ Оëèé­ Ìàжëèñà,­ Пðåçèäåíò­ Ðåñïóáëèêè

Уçáåêèñòàí,­Ñïèêåð­Çàêîíîäàòåëüíîé­ïàëàòû­Оëèé­Ìàжëèñà,

Пðåäñåäàòåëü­ Ñåíàòà­ Оëèé­ Ìàжëèñà,­ Жîêàðãû­ Êåíåñ

Ðåñïóáëèêè­ Êàðàêàëïàêñòàí,­ ãðóïïà­ äåïóòàòîâ­ -­ íå­ ìåíåå

îäíîé­ чåòâåðòîé­ чàñòè­ îò­ îáùåãî­ чèñëà­ äåïóòàòîâ

Çàêîíîäàòåëüíîé­ïàëàòû­Оëèé­Ìàжëèñà,­ãðóïïà­ñåíàòîðîâ­-

íå­ ìåíåå­ îäíîé­ чåòâåðòîé­ чàñòè­ îò­ îáùåãî­ чèñëà­ чëåíîâ

Ñåíàòà­ Оëèé­ Ìàжëèñà,­ ïðåäñåäàòåëü­ Âåðõîâíîãî­ Ñóäà,

ïðåäñåäàòåëü­Âûñøåãî­õîçÿéñòâåííîãî­ñóäà­è­Ãåíåðàëüíûé

ïðîêóðîð­Ðåñïóáëèêè­Уçáåêèñòàí.­Âîïðîñ­ìîжåò­áûòü­âíåñåí

è­ïî­èíèöèàòèâå­íå­ìåíåå­òðåõ­ñóäåé­Êîíñòèòóöèîííîãî­Ñóäà.­

Ãðàжäàíå­ìîãóò­ âíåñòè­âîïðîñ­â­Êîíñòèòóöèîííûé­Ñóä,

îáðàùàÿñü­ ê­ ïåðåчèñëåííûì­ ãîñóäàðñòâåííûì­ îðãàíàì­ è

äîëжíîñòíûì­ëèöàì.­Íà­ïðàêòèêå­çàчàñòóю­âîïðîñû­âíîñÿò-

ñÿ­ñóäüÿìè­Êîíñòèòóöèîííîãî­Ñóäà­íà­îñíîâàíèè­îáðàùåíèé

ãðàжäàí,­íåãîñóäàðñòâåííûõ­îðãàíèçàöèé,­ ãîñóäàðñòâåííûõ

îðãàíîâ­è­èõ­äîëжíîñòíûõ­ëèö.

Ãëàâà­íàøåãî­ãîñóäàðñòâà­â­êàчåñòâå­îäíîé­èç­êîìïëåê-

ñà­ îðãàíèçàöèîííî-ïðàâîâûõ­ ìåð,­ íàïðàâëåííûõ­ íà­ äåìî-

êðàòèçàöèю­ ñóäåáíî-ïðàâîâîé­ ñèñòåìû,­ ïðåäëîжèë­ èñêëю-
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ïîäãîòîâèòü­è­ïðèíÿòü­àêòû­çàêîíîäàòåëüñòâà,­ïðåäóñìàòðè-

âàюùèå­ïî­ ïðèìåðó­ðàçâèòûõ­äåìîêðàòèчåñêèõ­ ñòðàí­ óñòà-

íîâëåíèå­ïðàâîâûõ­ìåõàíèçìîâ,­îïðåäåëÿюùèõ­îñîáóю­ðîëü

îðãàíîâ­юñòèöèè­â­îñóùåñòâëåíèè­êîíòðîëÿ­çà­ñîáëюäåíèåì

òðåáîâàíèé­ çàêîíîäàòåëüñòâà,­ îáåñïåчåíèåì­ âåðõîâåíñòâà

çàêîíà­â­äåÿòåëüíîñòè­îðãàíîâ­ãîñóäàðñòâåííîé­âëàñòè,­ïðà-

âîîõðàíèòåëüíûõ­ñòðóêòóð,­â­òîì­чèñëå­îðãàíîâ­ïðîêóðàòóðû.

Íàäåëåíèå­ îðãàíîâ­ юñòèöèè­ ñîîòâåòñòâóюùèìè­ ïîëíîìî-

чèÿìè,­ ïîâûøàюùèìè­ èõ­ ðîëü­ â­ ïðîâåäåíèè­ åäèíîé­ ãîñó-

äàðñòâåííîé­ ïîëèòèêè­ â­ îáëàñòè­ ïðàâîòâîðчåñòâà,­ ïðàâî-

ïðèìåíèòåëüíîé­ ïðàêòèêè,­ ïîçâîëèò­ ñîçäàòü­ ýôôåêòèâíûé

ìåõàíèçì­ñäåðжåê­è­ïðîòèâîâåñîâ­â­ñèñòåìå­ïðàâîîõðàíè-

òåëüíûõ­ è­ êîíòðîëèðóюùèõ­ îðãàíîâ­ ñòðàíû,­ îáåñïåчèâàю-

ùèé­çàêîííîñòü­è­âåðõîâåíñòâî­çàêîíà­â­èõ­äåÿòåëüíîñòè.

Â­ýòîé­ñâÿçè,­êàê­íàì­ïðåäñòàâëÿåòñÿ,­áûëî­áû­öåëåñî-

îáðàçíî­ ïðåäîñòàâèòü­ ìèíèñòðó­ юñòèöèè­ ïðàâî­ âíîñèòü

âîïðîñ­î­ êîíñòèòóöèîííîñòè­àêòîâ­Ãåíåðàëüíîãî­ïðîêóðîðà

íà­çàñåäàíèå­Êîíñòèòóöèîííîãî­Ñóäà.­

Тàêèì­îáðàçîì,­õîòÿ­çà­èñòåêøèé­ïåðèîä­â­ñôåðå­äåìî-

êðàòèçàöèè­ ñóäåáíî-ïðàâîâîé­ ñèñòåìû­ â­ Ðåñïóáëèêå

Уçáåêèñòàí­ ñäåëàíî­ ìíîãî,­ îäíàêî­ åùё­ ìíîãîå­ ïðåäñòîèò

ñäåëàòü.­ Ìû,­ êîíåчíî,­ ïîíèìàåì,­ чòî­ жèçíü­ íå­ ñòîèò­ íà

ìåñòå,­ñòàâèò­ïåðåä­íàìè­âñå­íîâûå­è­íîâûå­çàäàчè­â­ñôåðå

äåìîêðàòèçàöèè­ ãîñóäàðñòâåííîé­ âëàñòè­ è­ óïðàâëåíèÿ,­ â

òîì­ чèñëå­ è­ äåìîêðàòèçàöèè­ êîíñòèòóöèîííîãî­ ñóäîïðîèç-

âîäñòâà,­è­чòî­ìû­äîëжíû­ñîâåðøåíñòâîâàòü­ñâîё­çàêîíîäà-

òåëüñòâî.­Ìû­òàêжå­ïîíèìàåì,­чòî­ýòî­íåëüçÿ­ñäåëàòü­îäíèì

ìàõîì,­à­íàäî­äåëàòü­ïîñòåïåííî­-­ðåôîðìû­â­íàøåé­ñòðàíå

îñóùåñòâëÿюòñÿ­ïîýòàïíî.
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чèòü­èç­óãîëîâíî-ïðîöåññóàëüíîãî­çàêîíîäàòåëüñòâà­ïîëíî-

ìîчèå­ ñóäà­ ïî­ âîçáóжäåíèю­ óãîëîâíîãî­ äåëà.­ Оí­ îòìåòèë,

чòî­âîçáóжäåíèå­óãîëîâíîãî­äåëà­ÿâëÿåòñÿ­çàäàчåé­ïðåжäå

âñåãî­îðãàíîâ­äîçíàíèÿ­è­ïðåäâàðèòåëüíîãî­ñëåäñòâèÿ,­äðó-

ãèõ­ñèëîâûõ­îðãàíîâ,­îñóùåñòâëÿюùèõ­óãîëîâíîå­ïðåñëåäî-

âàíèå.­ Пðè­ ýòîì­ îò­ ñóäà­ òðåáóåòñÿ­ îáъåêòèâíî­ îöåíèòü

çàêîííîñòü­è­îáîñíîâàííîñòü­ïðåäъÿâëåííîãî­ëèöó­îáâèíå-

íèÿ.­Â­òî­жå­âðåìÿ­âîçáóжäåíèå­ñóäîì­óãîëîâíîãî­äåëà,­ òî

åñòü­ñîâåðøåíèå­èì­ïðîöåññóàëüíîãî­äåéñòâèÿ,­êîòîðîå,­ïî

ñóòè,­ÿâëÿåòñÿ­íàчàëîì­óãîëîâíîãî­ïðåñëåäîâàíèÿ­ñî­âñåìè

âûòåêàюùèìè­îòñюäà­ïîñëåäñòâèÿìè,­ïåðåâîäèò­ñóä­â­êàòå-

ãîðèю­óчàñòíèêîâ­ýòîãî­ïðåñëåäîâàíèÿ,­чòî­íå­ñîîòâåòñòâóåò

åãî­ âûñîêîìó­ïðåäíàçíàчåíèю­–­ îñóùåñòâëÿòü­ ïðàâîñóäèå.

Пîýòîìó­ íåäàâíî­ ïðèíÿò­ Çàêîí­ «О­ âíåñåíèè­ èçìåíåíèé­ è

äîïîëíåíèé­â­íåêîòîðûå­çàêîíîäàòåëüíûå­àêòû­Ðåñïóáëèêè

Уçáåêèñòàí­â­ñâÿçè­ñ­äàëüíåéøèì­ðåôîðìèðîâàíèåì­ñóäåá-

íî-ïðàâîâîé­ ñèñòåìû»,­ ðàçðàáîòàííûé­ â­ ñîîòâåòñòâèè­ ñ

Êîíöåïöèåé­ äàëüíåéøåãî­ óãëóáëåíèÿ­ äåìîêðàòèчåñêèõ

ðåôîðì­è­ôîðìèðîâàíèÿ­ãðàжäàíñêîãî­îáùåñòâà­â­ñòðàíå»,

â­ñîîòâåòñòâèè­ñ­êîòîðûì­èç­ïîëíîìîчèé­ñóäà­èñêëючàåòñÿ

âîçáóжäåíèå­óãîëîâíîãî­äåëà.­

Àíàëîãèчíî­ýòîìó­ìîжíî­ïîäóìàòü­òàêжå­è­îá­èñêëючå-

íèè­ èç­ çàêîíîäàòåëüñòâà­ ïîëíîìîчèÿ­ ñóäåé­ Êîíñòèòóöèîí-

íîãî­Ñóäà­âíîñèòü­âîïðîñ­íà­åãî­çàñåäàíèå,­òî­åñòü­ôàêòèчå-

ñêè­âîçáóжäàòü­äåëî­î­êîíñòèòóöèîííîñòè­ñîîòâåòñòâóюùåãî

íîðìàòèâíî-ïðàâîâîãî­àêòà.­

Иñêëючåíèå­ èç­ çàêîíîäàòåëüñòâà­ ïîëíîìîчèÿ­ ñóäåé

Êîíñòèòóöèîííîãî­ Ñóäà­ âíîñèòü­ âîïðîñ­ íà­ åãî­ çàñåäàíèå

îäíîâðåìåííî­ìîжåò­ïîâëåчü­âíåñåíèå­â­çàêîíîäàòåëüñòâî

èíñòèòóòà­êîíñòèòóöèîííîé­жàëîáû.

Â­ ñîîòâåòñòâèè­ ñî­ ñòàòüåé­ 13­ Çàêîíà­ «О­ ïðîêóðàòóðå»

Êîíñòèòóöèîííûé­Ñóä­Ðåñïóáëèêè­Уçáåêèñòàí­îñóùåñòâëÿåò

êîíòðîëü­ çà­ êîíñòèòóöèîííîñòüю­è­ çàêîííîñòüю­ïðèêàçîâ­è

äðóãèõ­ àêòîâ­ Ãåíåðàëüíîãî­ ïðîêóðîðà­ Ðåñïóáëèêè­ Уçáå-

êèñòàí­(çà­èñêëючåíèåì­àêòîâ­èíäèâèäóàëüíîãî­õàðàêòåðà).

Пðåçèäåíò­ Ðåñïóáëèêè­ Уçáåêèñòàí­ Иñëàì­ Êàðèìîâ­ â

ñâîåì­ äîêëàäå­ «Êîíöåïöèÿ­ äàëüíåéøåãî­ óãëóáëåíèÿ­ äåìî-

êðàòèчåñêèõ­ ðåôîðì­ è­ ôîðìèðîâàíèÿ­ ãðàжäàíñêîãî­ îáùå-

ñòâà­ â­ ñòðàíå»­ îòìåòèë,­ чòî­ ïðåäñòàâëÿåòñÿ­ íåîáõîäèìûì
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â­ñèñòåìå­ïðàâîâûõ­àêòîâ,­òåì­ñàìûì­îáåñïåчèâàÿ­íåçûáëå-

ìîñòü­îñíîâ­êîíñòèòóöèîííîãî­ñòðîÿ,­ñòàáèëüíîñòü­ïðàâîâî-

ãî­ñòàòóñà­ëèчíîñòè­è­íåóêëîííîå­âûïîëíåíèå­êîíñòèòóöèîí-

íûõ­ïîëîжåíèé­âñåìè­ñóáъåêòàìè­êîíñòèòóöèîííîãî­ïðàâà1.­­

Оñóùåñòâëÿÿ­ ñâîю­äåÿòåëüíîñòü,­Êîíñòèòóöèîííûé­Ñóä

Ðåñïóáëèêè­Тàäжèêèñòàí­ðåàëèçóåò­ñâîю­îñíîâíóю­ôóíêöèю

–­ îñóùåñòâëåíèå­ êîíñòèòóöèîííîãî­ êîíòðîëÿ.­ Êàê­ îòìåчàåò

Í.Â.­ Âèòðóê,­ ñïåöèôèчåñêèì­ ñðåäñòâîì­ îõðàíû­ è­ çàùèòû

êîíñòèòóöèè­ñëóжèò­êîíñòèòóöèîííûé­êîíòðîëü­êàê­ñïåöèôè-

чåñêàÿ­ôóíêöèÿ­êîìïåòåíòíûõ­îðãàíîâ­ïóáëèчíîé­âëàñòè­ïî

îáåñïåчåíèю­âåðõîâåíñòâà­è­âûñøåé­юðèäèчåñêîé­ñèëû­êîí-

ñòèòóöèè­ â­ ñèñòåìå­ èñòîчíèêîâ­ (ôîðì)­ ïðàâà,­ åå­ ïðÿìîãî,

íåïîñðåäñòâåííîãî­ äåéñòâèÿ­ â­ äåÿòåëüíîñòè­ ñóáъåêòîâ

îáùåñòâåííûõ­îòíîøåíèé­íà­âñåé­òåððèòîðèè­ãîñóäàðñòâà2.

Â­ñâîю­îчåðåäü,­Ì.­Ñàôüÿí­ óêàçûâàåò,­ чòî­â­îñíîâå­ñîâðå-

ìåííîé­ñèñòåìû­êîíñòèòóöèîííîãî­êîíòðîëÿ­è­êîíñòèòóöèîí-

íîãî­ïðàâîñóäèÿ,­ñëîжèâøåéñÿ­â­ïîäàâëÿюùåì­чèñëå­åâðî-

ïåéñêèõ­ ãîñóäàðñòâ,­ è­ ôîðìèðîâàíèÿ­ îðãàíàìè­ êîíñòèòó-

öèîííîé­юñòèöèè­ îáùååâðîïåéñêîãî­ ïðåöåäåíòíîãî­ ïðàâà,

ïî­ñóùåñòâó,­ëåжàò­äâå­êîíöåïòóàëüíûå­òåíäåíöèè.­Ñ­îäíîé

ñòîðîíû,­ ýòî­ âî­ìíîãîì­èäåíòèчíûå­ êîíñòèòóöèîííûå­ôîð-

ìóëèðîâêè­îñíîâíûõ­ïðàâ­è­ñâîáîä­чåëîâåêà­è­ãðàжäàíèíà,

êîòîðûå­ ïðåâðàùàюòñÿ­ â­ àêñèîëîãèчåñêóю­ îñíîâó­ ñîîòâåò-

ñòâóюùåé­íàöèîíàëüíîé­ñèñòåìû­ïðàâà­â­чàñòíîñòè­è­îáùå-

åâðîïåéñêîé­ ñèñòåìû­ â­ öåëîì.­ Ñ­ äðóãîé­ ñòîðîíû,­ èäåÿ

èåðàðõèчåñêîãî­ïîðÿäêà­â­ïðàâîâîé­ñèñòåìå,­чòî­ïîçâîëÿåò

îñóùåñòâëÿòü­êîíòðîëü­çà­êîíñòèòóöèîííîñòüю­äåÿòåëüíîñòè

çàêîíîäàòåëåé3.­

Â­юðèäèчåñêîé­ëèòåðàòóðå­ñïåöèàëèçèðîâàííûå­îðãàíû

êîíñòèòóöèîííîãî­ êîíòðîëÿ­ ïîäðàçäåëÿюòñÿ­ íà­ äâà­ âèäà:

ñóäåáíûå­è­íåñóäåáíûå.­Êàê­îòìåчàåò­Ê.Í.­Хîëèêîâ,­ ñóäåá-

íûìè­ îðãàíàìè­ êîíñòèòóöèîííîãî­ êîíòðîëÿ­ ÿâëÿюòñÿ­ ñóäû
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À.  Диíîðшîåв

Зàвåäóþщèй êàфåäðîй  êîíñòèòóöèîííîãî ïðàвà 
þðèäè÷åñêîãî фàêóëьòåòà Тàäжèêñêîãî 

íàöèîíàëьíîãî óíèвåðñèòåòà, ê.þ.í., äîöåíò 

Êîíñòèòóöèîííûé­Ñóä­Ðåñïóáëèêè

Òàäæèêèñòàí­êàê­ñïåöèàëèзèðîâàííûé­îðãàí

êîíñòèòóöèîííîãî­êîíòðîëÿ

Фîðìèðîâàíèå­ ñîâðåìåííîé­ ïîëèòèчåñêîé­ è­ ïðàâîâîé

ñèñòåìû­ Ðåñïóáëèêè­ Тàäжèêèñòàí,­ íàчàòîå­ ñ­ ïðèíÿòèåì

Êîíñòèòóöèè­1994­ãîäà,­ïðåäïîëàãàåò­ñîçäàíèå­è­óêðåïëåíèå

óñòîéчèâûõ­ìåõàíèçìîâ­ðåàëèçàöèè­äåìîêðàòèчåñêèõ­èíñòè-

òóòîâ­ãîñóäàðñòâà.­Äåÿòåëüíîñòü­ýòèõ­ìåõàíèçìîâ­â­ïåðâóю

îчåðåäü­äîëжíà­áûòü­ íàïðàâëåíà­ íà­ îáåñïåчåíèå­è­ çàùèòó

ïðàâ­ è­ ñâîáîä­ чåëîâåêà­ è­ ãðàжäàíèíà,­ çàêðåïëåííûõ­ â

Êîíñòèòóöèè­ Ðåñïóáëèêè­ Тàäжèêèñòàí.­ Äåéñòâóюùàÿ­ Êîíñ-

òèòóöèÿ­çàêðåïëÿåò­øèðîêèé­êðóã­ïðàâ­è­ñâîáîä­чåëîâåêà­è

ãðàжäàíèíà.­Иñõîäÿ­èç­ýòîãî,­íåñîìíåííûì­ÿâëÿåòñÿ­òî,­чòî

ïðàâà­è­ñâîáîäû­чåëîâåêà­ïîäëåжàò­ðàâíîé­êîíñòèòóöèîííî-

ïðàâîâîé­ çàùèòå­ ñî­ ñòîðîíû­ ãîñóäàðñòâåííûõ­ îðãàíîâ,­ ê

ôóíêöèÿì­êîòîðûõ­ýòî­íåïîñðåäñòâåííî­îòíåñåíî­è­êîòîðûå

â­ñâîåé­ñîâîêóïíîñòè­ôîðìèðóюò­íàöèîíàëüíûå­ìåõàíèçìû

çàùèòû­ ïðàâ­ чåëîâåêà.­ Оäíèì­ èç­ òàêèõ­ äåéñòâåííûõ­ ìåõà-

íèçìîâ­âûñòóïàåò­äåÿòåëüíîñòü­ñïåöèàëèçèðîâàííîãî­îðãà-

íà­ êîíñòèòóöèîííîãî­ êîíòðîëÿ­ –­ Êîíñòèòóöèîííîãî­ Ñóäà

Ðåñïóáëèêè­Тàäжèêèñòàí.­

Тàêжå­ íåîáõîäèìî­ ïîäчåðêíóòü,­ чòî­ èñêëючèòåëüíóю

çíàчèìîñòü­äåÿòåëüíîñòè­Êîíñòèòóöèîííîãî­Ñóäà­Ðåñïóáëè-

êè­ Тàäжèêèñòàí­ ïðèäàåò­ òîò­ôàêò,­ чòî­ îí­ âûñòóïàåò­ â­ êàчå-

ñòâå­çàùèòíîãî­è­îáåñïåчèòåëüíîãî­ìåõàíèçìà­ðåàëèçàöèè

íîðì­ Êîíñòèòóöèè.­ Иíûìè­ ñëîâàìè,­ Êîíñòèòóöèîííûé­ Ñóä

îáåñïåчèâàåò­юðèäèчåñêîå­âåðõîâåíñòâî­íîðì­Êîíñòèòóöèè
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Ñ.15-120;­Вèòðóê Н.В. Êîíñòèòóöèîííîå­ïðàâîñóäèå.­Ñóäåáíî-êîíñòèòó-
öèîííîå­ïðàâî­è­ïðîöåññ.­-­Ì.,­2010.­-­Ñ.53.
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îáùåé­юðèñäèêöèè­è­ñïåöèàëèçèðîâàííûå­ñóäåáíûå­îðãàíû

–­êîíñòèòóöèîííûå­ñóäû.­Íàðÿäó­ñ­ñóäåáíûìè­îðãàíàìè­êîí-

ñòèòóöèîííîãî­ êîíòðîëÿ­ ñóùåñòâóюò­ è­ íåñóäåáíûå­ îðãàíû,

èõ­íàçûâàюò­êâàçèñóäåáíûìè­îðãàíàìè4.

Í.Â.­Âèòðóê,­ â­ ñâîю­îчåðåäü,­ ðàñêðûâàÿ­ ñóòü­ è­ ïðåäíà-

çíàчåíèå­ âèäîâ­ ñïåöèàëèçèðîâàííîãî­ êîíñòèòóöèîííîãî

êîíòðîëÿ,­îòìåчàåò,­чòî­ “â­äåìîêðàòèчåñêèõ­ïðàâîâûõ­ãîñó-

äàðñòâàõ­ñóùåñòâóåò­ñïåöèàëèçèðîâàííûé­êîíñòèòóöèîííûé

êîíòðîëü,­ îñóùåñòâëÿåìûé­ îðãàíàìè­ êîíñòèòóöèîííîãî

êîíòðîëÿ­íåñóäåáíîãî­õàðàêòåðà,­òàê­íàçûâàåìûìè­êâàçèñó-

äåáíûìè­îðãàíàìè.­Оáûчíî­óêàçàííûå­îðãàíû­îñóùåñòâëÿюò

ïðåäâàðèòåëüíûé­ êîíñòèòóöèîííûé­ êîíòðîëü­ ïî­ ïðàâèëàì

ñïåöèàëüíîé­ïðîöåäóðû­(Êîìèòåò­êîíñòèòóöèîííîãî­íàäçîðà

ÑÑÑÐ,­ êîíñòèòóöèîííûå­ ñîâåòû­ Фðàíöèè,­ Êàçàõñòàíà,

Ìàðîêêî,­Ñåíåãàëà­è­äðóãèõ­ñòðàí).­Ðåøåíèÿ­óêàçàííûõ­êâà-

çèñóäåáíûõ­ îðãàíîâ­ íîñÿò­ ïðåäâàðèòåëüíûé,­ êîíñóëüòàòèâ-

íûé­õàðàêòåð­è­ìîãóò­áûòü­ïðåîäîëåíû­êîìïåòåíòíûìè­îðãà-

íàìè­(ïàðëàìåíòîì).

Íàèáîëåå­ äåéñòâåííûì­ è­ ýôôåêòèâíûì­ ñðåäñòâîì­ â

îõðàíå­ è­ çàùèòå­ êîíñòèòóöèè­ ÿâëÿåòñÿ­ ñóäåáíûé­ êîíñòèòó-

öèîííûé­êîíòðîëü,­îñóùåñòâëÿåìûé­ñóäàìè­îáùåé­юðèñäèê-

öèè­è­ñïåöèàëèçèðîâàííûìè,­êîíñòèòóöèîííûìè­ñóäàìè”5.

Пðåèìóùåñòâî­äàííîé­ôîðìû­êîíñòèòóöèîííîãî­êîíòðîëÿ

çàêëючàåòñÿ­â­òîì,­чòî­îíà­ðåàëèçóåòñÿ­ïîñðåäñòâîì­ñïåöè-

àëüíîé­ ñóäåáíîé­ ïðîöåäóðû­ -­ êîíñòèòóöèîííîãî­ ñóäîïðîèç-

âîäñòâà­è­îáÿçàòåëüíîé­юðèäèчåñêîé­ñèëû­åãî­ðåøåíèé.­

Êîíñòèòóöèîííûé­ êîíòðîëü­ îñóùåñòâëÿåòñÿ­ êàê­ ñóäàìè

îáùåé­юðèñäèêöèè,­ òàê­è­ ñïåöèàëèçèðîâàííûìè,­ êîíñòèòó-

öèîííûìè­ ñóäàìè.­ Â­ çàâèñèìîñòè­ îò­ òîãî,­ êàêèå­ ñóäû­ îñó-

ùåñòâëÿюò­êîíñòèòóöèîííûé­êîíòðîëü,­ðàçëèчàюò­äâå­îñíîâ-

íûå­ìîäåëè­ñóäåáíîãî­êîíñòèòóöèîííîãî­êîíòðîëÿ:­ñåâåðî-

àìåðèêàíñêóю­è­åâðîïåéñêóю­(êîíòèíåíòàëüíóю)6.

Ñåâåðîàìåðèêàíñêàÿ­ ìîäåëü­ ñóäåáíîãî­ êîíñòèòóöèîí-

íîãî­ êîíòðîëÿ­ ïðèíÿòà­ â­ òàêèõ­ ñòðàíàõ,­ êàê­ ÑШÀ,­ Êàíàäà,

Äàíèÿ,­ Íîðâåãèÿ,­Шâåöèÿ,­ Àðãåíòèíà,­ Ìåêñèêà,­ Àâñòðàëèÿ,

Íîâàÿ­Çåëàíäèÿ,­Иçðàèëü,­Иíäèÿ,­Иðàí,­Яïîíèÿ­è­â­ðÿäå­äðó-

ãèõ.­Оñîáåííîñòü­äàííîé­ìîäåëè­çàêëючàåòñÿ­â­òîì,­чòî­êîí-

ñòèòóöèîííûé­êîíòðîëü­îñóùåñòâëÿюò­ñóäû­îáùåé­юðèñäèê-

öèè.­

Â­ñâîю­îчåðåäü,­ñåâåðîàìåðèêàíñêàÿ­ìîäåëü­èìååò­äâå

ðàçíîâèäíîñòè:­

1)­ êîíñòèòóöèîííûé­ êîíòðîëü­ îñóùåñòâëÿåòñÿ­ âñåìè

îáùèìè­ñóäàìè­ïðè­ðàññìîòðåíèè­êîíêðåòíûõ­äåë­(ãðàжäàí-

ñêèõ,­àäìèíèñòðàòèâíûõ,­óãîëîâíûõ)­â­ñîîòâåòñòâèè­ñ­ïðàâè-

ëàìè­ îáûчíîé­ ñóäåáíîé­ ïðîöåäóðû­ (äåöåíòðàëèçîâàííûé

êîíòðîëü)­-­ÑШÀ,­Àðãåíòèíà,­Ìåêñèêà,­Íîðâåãèÿ,­Яïîíèÿ;­

2)­êîíñòèòóöèîííûé­êîíòðîëü­îñóùåñòâëÿåòñÿ­âåðõîâíû-

ìè­(âûñøèìè)­ñóäåáíûìè­èíñòàíöèÿìè,­âîçìîжíî­ïî­îñîáîé

ïðîöåäóðå­(öåíòðàëèçîâàííûé­êîíòðîëü)­-­Àâñòðàëèÿ,­Иíäèÿ,

Êàíàäà,­Ìàëàéçèÿ7.

Åâðîïåéñêàÿ­ìîäåëü­ ñóäåáíîãî­ êîíñòèòóöèîííîãî­ êîíò-

ðîëÿ­ïðèíÿòà­â­áîëüøèíñòâå­ñòðàí­Çàïàäíîé­Åâðîïû,­à­òàêжå

â­ Êîëóìáèè,­ Êîñòà-Ðèêå,­ Чèëè,­ Тóðöèè,­Южíîé­ Êîðåå­ è­ äð.

Äàííàÿ­ñèñòåìà­õàðàêòåðíà­äëÿ­ãîñóäàðñòâ,­â­êîòîðîé­ïðàâî-

âàÿ­ ñèñòåìà­ áàçèðóåòñÿ­ íà­ ïðèíöèïàõ­ âåðõîâåíñòâà,­ íåïî-

ñðåäñòâåííîãî­ äåéñòâèÿ­ è­ âûñøåé­ юðèäèчåñêîé­ ñèëû­ êîí-

ñòèòóöèè.­Äàííàÿ­ìîäåëü­ñóäåáíîãî­êîíñòèòóöèîííîãî­êîíò-

ðîëÿ,­êàê­è­ñåâåðîàìåðèêàíñêàÿ,­èìååò­äâå­ðàçíîâèäíîñòè:­

1)­êîíñòèòóöèîííîñòü­îáъåêòîâ­êîíòðîëÿ­ïðîâåðÿюò­ñïå-

öèàëèçèðîâàííûå­êîíñòèòóöèîííûå­ñóäû;­

2)­êîíñòèòóöèîííîñòü­îáъåêòîâ­êîíòðîëÿ­ïðîâåðÿюò­ñïå-

öèàëüíûå­êîíñòèòóöèîííûå­êîëëåãèè,­ïàëàòû­â­ñîñòàâå­âûñ-

øèõ­ (âåðõîâíûõ)­ñóäîâ,­äëÿ­êîòîðûõ­êîíñòèòóöèîííûé­êîíò-

ðîëü­ ÿâëÿåòñÿ­ åäèíñòâåííîé­ (èñчåðïûâàюùåé)­ ôóíêöèåé­ è

êîòîðûå­è­îñóùåñòâëÿюò­åå­ïî­ïðàâèëàì­ñïåöèàëüíîé­ïðî-

öåäóðû­(öåíòðàëèçîâàííûé­êîíòðîëü)8.

Êîí­ôå­ðåí­öèÿ,­ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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9­­­Ñì.:­Хîëèêîв Ê.Н. Ñòàíîâëåíèå­è­ðàçâèòèå­èíñòèòóòà­êîíñòèòóöèîííîãî
íàäçîðà­â­Тàäжèêèñòàíå.­-­Äóøàíáå,­1998.

10­ ­Ñì.­ïîäðîáíåå:­Пåòðîвà И.В. Êîíñòèòóöèîííûé­Ñóä­–­îðãàí­êîíñòèòó-
öèîííîãî­êîíòðîëÿ­â­Ðîññèéñêîé­Фåäåðàöèè.­Äèññ.­íà­ñîèñê.­óч.­ñòåïå-
íè.­êàíä.­юðèä.­íàóê.­–­Ì.,­2004.­-­Ñ.51.;­Зìèåвñêèй Д.В.­Оñóùåñòâëåíèå
êîíñòèòóöèîííîãî­ñóäîïðîèçâîäñòâà­íà­ïîñòñîâåòñêîì­ïðîñòðàíñòâå­//
Пðîáåëû­â­Ðîññèéñêîì­çàêîíîäàòåëüñòâå.­№­2.­2008.­-­Ñ.34.­

11­Хîëèêîв Ê.Н. Êîíñòèòóöèîííûé­Ñóä­è­êîíñòèòóöèîííîå­ñóäîïðîèçâîä-
ñòâî­â­Тàäжèêèñòàíå.­–­Äóøàíáå,­2014.­-­Ñ.18.
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Пðè­ôîðìèðîâàíèè­èíñòèòóòà­ñïåöèàëèçèðîâàííîãî­êîí-

ñòèòóöèîííîãî­ êîíòðîëÿ­ Ðåñïóáëèêà­ Тàäжèêèñòàí­ âûáðàëà

åâðîïåéñêóю­ìîäåëü­ñóäåáíîãî­êîíñòèòóöèîííîãî­êîíòðîëÿ­â

âèäå­ôóíêöèîíèðîâàíèÿ­ñàìîñòîÿòåëüíîãî­Êîíñòèòóöèîííî-

ãî­Ñóäà­Ðåñïóáëèêè­Тàäжèêèñòàí.

Â­ Ðåñïóáëèêå­ Тàäжèêèñòàí­ ñïåöèàëèçèðîâàííûé­ îðãàí

êîíñòèòóöèîííîãî­ êîíòðîëÿ­ âïåðâûå­ áûë­ ñîçäàí­ â­ àïðåëå

1990­ã.­Оí­íàçûâàëñÿ­Êîìèòåò­êîíñòèòóöèîííîãî­íàäçîðà.­Пî

ñâîåé­ïðèðîäå­ýòî­áûë­êâàçèñóäåáíûé­îðãàí.­Äî­óчðåжäåíèÿ

ýòîãî­Êîìèòåòà­êîíñòèòóöèîííîãî­íàäçîðà­ôóíêöèè­êîíñòè-

òóöèîííîãî­ êîíòðîëÿ­ âîçëàãàëèñü­ íà­ Âåðõîâíûé­ Ñîâåò,

Пðåçèäèóì­Âåðõîâíîãî­Ñîâåòà,­Пðàâèòåëüñòâî,­Пðîêóðàòóðó

è­ò.ä.9.

Íåîáõîäèìî­ïîäчåðêíóòü,­чòî­ôîðìèðîâàíèå­ñïåöèàëè-

çèðîâàííîãî­îðãàíà­êîíñòèòóöèîííîãî­êîíòðîëÿ­â­Тàäжèêèñ-

òàíå­ïðîèñõîäèëî­â­ðóñëå­òåõ­èçìåíåíèé,­êîòîðûå­ïðîèñõî-

äèëè­ íà­ òåððèòîðèè­ âñåãî­ áûâøåãî­ Ñîâåòñêîãî­ Ñîюçà.­ Êàê

îòìåчàюò­íåêîòîðûå­óчåíûå,­â­чèñëå­êîòîðûõ­Ä.Â.­Çìèåâñêèé

è­ И.Â.­ Пåòðîâà,­ ñòàíîâëåíèå­ è­ ðàçâèòèå­ êîíñòèòóöèîííîé

юñòèöèè­ â­ ïîñòñîâåòñêèõ­ ãîñóäàðñòâàõ­ –­ ýòî­ ñëîжíûé­ ïðî-

öåññ,­ âêëючàюùèé­ íåñêîëüêî­ ýòàïîâ.­Пåðâîíàчàëüíî­ åùå­ â

Ñîюçíûõ­ðåñïóáëèêàõ­â­õîäå­ðåôîðìû­îðãàíîâ­âëàñòè­1988-

1990­ ãã.­ ïðåäóñìàòðèâàëîñü­ ñîçäàíèå­ ñïåöèàëèçèðîâàííûõ

îðãàíîâ­ êîíñòèòóöèîííîãî­ íàäçîðà,­ òàê­ íàçûâàåìûõ­ Êîìè-

òåòîâ­ êîíñòèòóöèîííîãî­ íàäçîðà.­ Â­ ñâÿçè­ ñ­ ýòèì­ Ñîюçíûå

ðåñïóáëèêè­ âíîñèëè­ àêòèâíûå­ èçìåíåíèÿ­ â­ ñâîè­ çàêîíîäà-

òåëüñòâà.­Оäíàêî­íåñìîòðÿ­íà­ òî,­ чòî­ ê­1991­ ã.­ ïðàêòèчåñêè

âñå­èç­íèõ­óжå­ïðèíÿëè­ñîîòâåòñòâóюùèå­çàêîíû­è­ïîïðàâêè

ê­êîíñòèòóöèÿì,­â­áîëüøèíñòâå­ñâîåì­îðãàíû,­îñóùåñòâëÿю-

ùèå­ êîíñòèòóöèîííîå­ ñóäîïðîèçâîäñòâî­ íà­ ïîñòñîâåòñêîì

ïðîñòðàíñòâå,­ íàчàëè­ ðåàëüíî­ ôóíêöèîíèðîâàòü­ ëèøü­ ê

ñåðåäèíå­90-õ­ãîäîâ­ïðîøëîãî­âåêà10.

Ñ­ ïðèíÿòèåì­ Êîíñòèòóöèè­ 1994­ ã.­ â­ Ðåñïóáëèêå­ Тàäжè-

êèñòàí­ áûë­ ñîçäàí­ ñïåöèàëèçèðîâàííûé­ îðãàí­ ñóäåáíîãî

êîíñòèòóöèîííîãî­êîíòðîëÿ­-­Êîíñòèòóöèîííûé­Ñóä.

Пðàâîâîå­ïîëîжåíèå­Êîíñòèòóöèîííîãî­Ñóäà­îïðåäåëå-

íî­ â­ ãëàâå­ âîñüìîé­ Êîíñòèòóöèè­ Ðåñïóáëèêè­ Тàäжèêèñòàí

1994­ã.­è­â­Êîíñòèòóöèîííîì­çàêîíå­ÐТ­“О­Êîíñòèòóöèîííîì

Ñóäå­Ðåñïóáëèêè­Тàäжèêèñòàí”.­

Â­ ñîîòâåòñòâèè­ ñ­ óêàçàííûìè­ ïîëîжåíèÿìè­ Êîíñòèòó-

öèîííûé­ Ñóä­ Ðåñïóáëèêè­ Тàäжèêèñòàí­ ÿâëÿåòñÿ­ íåçàâèñè-

ìûì­îðãàíîì ñóäåáíîé­âëàñòè­ïî­êîíñòèòóöèîííîìó­íàä-

зîðó,­ óчðåжäåííûì­ â­ öåëÿõ­ îáåñïåчåíèÿ­ âåðõîâåíñòâà­ è

íåïîñðåäñòâåííîãî­äåéñòâèÿ­íîðì­Êîíñòèòóöèè­Ðåñïóáëèêè

Тàäжèêèñòàí.

Тàêèì­îáðàçîì,­Êîíñòèòóöèîííûé­Ñóä­ÿâëÿåòñÿ­îðãàíîì

ñóäåáíîé­ âëàñòè,­ îñíîâíîå­ ïðåäíàçíàчåíèå­ êîòîðîãî­ –

çàùèòà­Êîíñòèòóöèè­ãîñóäàðñòâà.­Êàê­îòìåчàåò­Ê.Í.­Хîëèêîâ,

õàðàêòåðíîé­îñîáåííîñòüю­ýòîé­íîðìû­ÿâëÿåòñÿ­òî,­чòî­îíà

áåç­ññûëêè­íà­ñëîâî­ “âûñøèé”­äàåò­îïðåäåëåíèå­Êîíñòèòó-

öèîííîãî­ Ñóäà­ êàê­ îðãàíà­ ñóäåáíîé­ âëàñòè­ ïî­ çàùèòå

Êîíñòèòóöèè­Ðåñïóáëèêè­Тàäжèêèñòàí11.­

Тàêжå­ èç­ ñîäåðжàíèÿ­ ãëàâû­ 8­ Êîíñòèòóöèè­ Ðåñïóáëèêè

Тàäжèêèñòàí­ âûòåêàåò,­ чòî­ Êîíñòèòóöèîííûé­ Ñóä­ –­ ýòî

ñóäåáíûé­ îðãàí­ è­ ïîýòîìó­ âêëючåí­ â­ ñóäåáíóю­ ñèñòåìó

Ðåñïóáëèêè­ Тàäжèêèñòàí.­ Оí­ ÿâëÿåòñÿ­ íåîòъåìëåìîé­ ñîñ-

òàâíîé­чàñòüю­ñòðóêòóðû­ñóäåáíîé­âëàñòè.

Пðè­ýòîì­Êîíñòèòóöèîííûé­Ñóä­Ðåñïóáëèêè­Тàäжèêèñòàí

èìååò­ ñóùåñòâåííûå­ îòëèчèÿ­ îò­ äðóãèõ­ ñóäîâ,­ âõîäÿùèõ­ â

ñóäåáíóю­ñèñòåìó­Тàäжèêèñòàíà.

П.Ä.­Бëîõèí,­О.Í.­Êðÿжêîâà­ïåðåчèñëÿюò­чåòûðå­êëючå-

âûõ­îòëèчèÿ:

1)­èíñòèòóöèîíàëüíîå­–­Êîíñòèòóöèîííûé­Ñóä­â­ñèñòåìå

îðãàíîâ­ãîñóäàðñòâåííîé­âëàñòè­ñòîèò­îñîáíÿêîì.­Оí­íå­ñâÿ-

çàí­ñóáîðäèíàöèîííûìè­îòíîøåíèÿìè­ñ­Âåðõîâíûì­Ñóäîì­è

Âûñøèì­àðáèòðàжíûì­ñóäîì­(ïî­ïðèìåðó­Тàäжèêèñòàíà­–­ñ

Âåðõîâíûì­ ýêîíîìèчåñêèì­ ñóäîì),­ íå­ ÿâëÿåòñÿ­ äëÿ­ íèõ

âûøåñòîÿùåé­èëè­íèжåñòîÿùåé­èíñòàíöèåé;­

Êîí­ôå­ðåí­öèÿ,­ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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12­Бëîõèí П.Д., Êðÿжêîвà О.Н.­Êàê­çàùèòèòü­ñâîè­ïðàâà­â­Êîíñòèòóöèîííîì
Ñóäå.­ Пðàêòèчåñêîå­ ðóêîâîäñòâî­ ïî­ îáðàùåíèю­ ñ­ жàëîáîé­ â
Êîíñòèòóöèîííûé­Ñóä­Ðîññèè.­-­Ì.,­2014.­-­Ñ.­12-13.­­

13­Хîëèêîв Ê.Н. Êîíñòèòóöèîííûé­Ñóä­è­êîíñòèòóöèîííîå­ñóäîïðîèçâîä-
ñòâî­â­Тàäжèêèñòàíå.­-­Äóøàíáå,­2014.­-­Ñ.20. 14­Тàì­жå.
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2)­êîìïåòåíöèîííîå­–­ó­Êîíñòèòóöèîííîãî­Ñóäà­îñîáûå

ïîëíîìîчèÿ.­Оí­íå­ðàññìàòðèâàåò­äåëà,­ïîäâåäîìñòâåííûå

ñóäàì­îáùåé­юðèñäèêöèè­è­àðáèòðàжíûì­ñóäàì;­

3)­ îðãàíèçàöèîííîå­ –­ Êîíñòèòóöèîííûé­ Ñóä­ îñóùåñòâ-

ëÿåò­ñâîю­äåÿòåëüíîñòü­â­îñîáîì­ïîðÿäêå,­âûðàжàюùåìñÿ­â

êîíñòèòóöèîííîì­ñóäîïðîèçâîäñòâå;­

4)­ñòðóêòóðíîå­–­äàííîå­îòëèчèå­çàêëючàåòñÿ­â­чèñëåí-

íîì­ñîñòàâå­Êîíñòèòóöèîííîãî­Ñóäà­è­â­ïîðÿäêå­çàìåùåíèÿ

äîëжíîñòè­ ñóäüè­ Êîíñòèòóöèîííîãî­ Ñóäà,­ êîòîðîìó­ ïðåäъ-

ÿâëÿюòñÿ­îñîáûå­òðåáîâàíèÿ12.

Ê.Í.­Хîëèêîâ­äàåò­ñëåäóюùèå­îòëèчèòåëüíûå­îñîáåííî-

ñòè­Êîíñòèòóöèîííîãî­Ñóäà­Ðåñïóáëèêè­Тàäжèêèñòàí:­

-­ âî-ïåðâûõ,­Êîíñòèòóöèîííûé­Ñóä­Ðåñïóáëèêè­Тàäжè-

êèñòàí­ íå­ èìååò­ ïîäâåäîìñòâåííûõ­ åìó­ ñóäåáíûõ

ñòðóêòóð­â­àäìèíèñòðàòèâíî-òåððèòîðèàëüíûõ­åäèíè-

öàõ­ñòðàíû;­

-­âî-âòîðûõ,­îí­ÿâëÿåòñÿ­åäèíñòâåííûì­ñóäåáíûì­îðãà-

íîì­ â­ ñóäåáíîé­ ñèñòåìå­ Ðåñïóáëèêè­ Тàäжèêèñòàí,

ïîëíîìîчèÿ­ êîòîðîãî­ îïðåäåëÿюò­ íåïîñðåäñòâåííî

íîðìû­Êîíñòèòóöèè­(ч.3­ñò.89);

-­ â-òðåòüèõ,­ â­ ñèëó­ ïðåäîñòàâëåííûõ­ åìó­ ïîëíîìîчèé

(ïî­áóêâå­Êîíñòèòóöèè­1994­ã.)­îí­ïðîâåðÿåò­êîíñòèòó-

öèîííîñòü­ ïðàâîâûõ­ àêòîâ­ Âåðõîâíîãî­ Ñóäà­ è

Âûñøåãî­ýêîíîìèчåñêîãî­ñóäà­Ðåñïóáëèêè­Тàäжèêèñ-

òàí13.­

Иìåííî­ïåðåчèñëåííûå­îñîáåííîñòè­ïîçâîëÿюò­îïðåäå-

ëèòü­ ðîëü­ è­ çíàчåíèå­ Êîíñòèòóöèîííîãî­ Ñóäà­ â­ ñóäåáíîé

ñèñòåìå­ñòðàíû­è­ïðèäàюò­åìó­îñîáûé­ñòàòóñ.­

Âàжíîå­ çíàчåíèå­ äëÿ­ îïðåäåëåíèÿ­ ñòàòóñà­ Êîíñòèòó-

öèîííîãî­Ñóäà­Ðåñïóáëèêè­Тàäжèêèñòàí­èìååò­îïðåäåëåíèå

êðóãà­ âîïðîñîâ,­ ñîñòàâëÿюùèõ­ îñíîâíûå­ íàïðàâëåíèÿ­ åãî

äåÿòåëüíîñòè.­

Äàííûå­ íàïðàâëåíèÿ­ чåòêî­ îïðåäåëåíû­ â­ ñòàòüå­ 89

Êîíñòèòóöèè­Ðåñïóáëèêè­Тàäжèêèñòàí­è­â­Êîíñòèòóöèîííîì

çàêîíå­ÐТ­ “О­Êîíñòèòóöèîííîì­Ñóäå­Ðåñïóáëèêè­Тàäжèêèñ-

òàí”.­

Ê.Í.­Хîëèêîâ,­ðàññìàòðèâàÿ­îñíîâíûå­íàïðàâëåíèÿ­äåÿ-

òåëüíîñòè­Êîíñòèòóöèîííîãî­Ñóäà,­äåëèò­èõ­íà­чåòûðå­êîì-

ïîíåíòà:­

1) îáåñïåчåíèå­ âåðõîâåíñòâà­ Êîíñòèòóöèè­ Ðåñïóáëèêè

Тàäжèêèñòàí;

2)­îáåñïåчåíèå­íåïîñðåäñòâåííîãî­(ïðÿìîãî)­âåðõîâåí-

ñòâà­Êîíñòèòóöèè­Ðåñïóáëèêè­Тàäжèêèñòàí;

3)­çàùèòà­Êîíñòèòóöèè­Ðåñïóáëèêè­Тàäжèêèñòàí;

4) çàùèòà­ïðàâ­è­ñâîáîä­чåëîâåêà­è­ãðàжäàíèíà14.

Пðè­ îïðåäåëåíèè­ îñíîâíûõ­ íàïðàâëåíèé­ äåÿòåëüíîñòè

Êîíñòèòóöèîííîãî­Ñóäà­ íåîáõîäèìî­ èñõîäèòü­ èç­ êîìïåòåí-

öèè­äàííîãî­îðãàíà.­Â­ñîîòâåòñòâèè­ñ­äàííûì­êðèòåðèåì,­ìû

ñчèòàåì,­ чòî­ îñíîâíûìè­ íàïðàâëåíèÿìè­ äåÿòåëüíîñòè

Êîíñòèòóöèîííîãî­Ñóäà­ÿâëÿюòñÿ­

1) çàùèòà­ è­ îáåñïåчåíèå­ âåðõîâåíñòâà­ è­ íåïîñðåä-

ñòâåííîãî­ äåéñòâèÿ­ íîðì­ Êîíñòèòóöèè­ Ðåñïóáëèêè­ Тàäжè-

êèñòàí;

2) çàùèòà­ïðàâ­è­ñâîáîä­чåëîâåêà­è­ãðàжäàíèíà;

3) ðàçðåøåíèå­ ñïîðîâ­ ìåжäó­ ãîñóäàðñòâåííûìè­ îðãà-

íàìè­îòíîñèòåëüíî­èõ­êîìïåòåíöèè.­

Ðàññìîòðèì­äàííûå­íàïðàâëåíèÿ­áîëåå­ïîäðîáíî.

Оäíèì­ èç­ îñíîâíûõ­ íàïðàâëåíèé­ â­ äåÿòåëüíîñòè

Êîíñòèòóöèîííîãî­ Ñóäà­ Ðåñïóáëèêè­ Тàäжèêèñòàí­ ÿâëÿåòñÿ

çàùèòà­ è­ îáåñïåчåíèå­ âåðõîâåíñòâà­ è­ íåïîñðåäñòâåííîãî

äåéñòâèÿ­ íîðì­ Êîíñòèòóöèè­ Ðåñïóáëèêè­ Тàäжèêèñòàí.

Âåðõîâåíñòâî­ Êîíñòèòóöèè­ ÿâëÿåòñÿ­ îñíîâíûì­ àòðèáóòîì

ïðàâîâîãî­ è­ äåìîêðàòèчåñêîãî­ ãîñóäàðñòâà­ è­ îçíàчàåò,­ чòî

Оñíîâíîé­ Çàêîí­ ãîñóäàðñòâà­ èìååò­ âûñøóю­ юðèäèчåñêóю

ñèëó­ è­ çàíèìàåò­ ãëàâåíñòâóюùåå­ ïîëîжåíèå­ â­ èåðàðõèè

çàêîíîäàòåëüíîé­ ñèñòåìû­ ñòðàíû.­ Âåðõîâåíñòâî­ Êîíñòèòó-

öèè­ Ðåñïóáëèêè­ Тàäжèêèñòàí­ çàêðåïëåíî­ â­ ñòàòüå­ 10

Оñíîâíîãî­ Çàêîíà­ ñòðàíû.­ Фîðìóëèðîâêà­ äàííîé­ íîðìû

îïðåäåëÿåò,­чòî­Êîíñòèòóöèÿ­ñëóжèò­юðèäèчåñêîé­áàçîé­äëÿ

âñåé­ïðàâîâîé­ñèñòåìû­Ðåñïóáëèêè­Тàäжèêèñòàí­è­âñå­ïðè-

íèìàåìûå­íîðìàòèâíûå­àêòû­â­ñòðàíå­äîëжíû­ñîîòâåòñòâî-

Êîí­ôå­ðåí­öèÿ,­ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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15­Ñì.:­Вèòðóê Н.В. Êîíñòèòóöèîííîå­ïðàâîñóäèå.­Ñóäåáíîå­êîíñòèòóöèîí-
íîå­ïðàâî­è­ïðîöåññ.­­-­Ì.,­2010.­-­Ñ.46.

3332

âàòü­Êîíñòèòóöèè,­â­ïðîòèâíîì­ñëóчàå­îíè­òåðÿюò­ñâîю­юðè-

äèчåñêóю­ñèëó.­Оáåñïåчåíèå­âåðõîâåíñòâà­Êîíñòèòóöèè­âîç-

ìîжíî­òîëüêî­ïðè­îáåñïåчåíèè­íåïîñðåäñòâåííîãî­äåéñòâèÿ

íîðì­Êîíñòèòóöèè­íà­òåððèòîðèè­âñåé­ñòðàíû.­Äàííîå­ïîëî-

жåíèå­òàêжå­çàêðåïëåíî­â­ñòàòüå­10­Êîíñòèòóöèè­Ðåñïóáëèêè

Тàäжèêèñòàí.­

Пðÿìîå­ äåéñòâèå­ íîðì­ Êîíñòèòóöèè­ îçíàчàåò,­ чòî­ ïðè

îñóùåñòâëåíèè­ñâîåé­äåÿòåëüíîñòè­ãîñóäàðñòâåííûå­îðãàíû

äîëжíû­îïèðàòüñÿ­íà­íîðìû­Êîíñòèòóöèè­è­â­ñëóчàå­îáíàðó-

жåíèÿ­ íîðìàòèâíîãî­ àêòà,­ ïðîòèâîðåчàùåãî­ Êîíñòèòóöèè,

îòêàçàòüñÿ­ îò­ ïðèìåíåíèÿ­ äàííîãî­ çàêîíà­ è­ ïðèìåíèòü

íîðìû­ Êîíñòèòóöèè­ Ðåñïóáëèêè­ Тàäжèêèñòàí,­ ðåãëàìåíòè-

ðóюùèå­äàííûé­âîïðîñ.

Оáåñïåчåíèå­âåðõîâåíñòâà­Êîíñòèòóöèè­è­åãî­íåïîñðåä-

ñòâåííîãî­äåéñòâèÿ­çàâèñèò­îò­íàëèчèÿ­ýôôåêòèâíîé­ñèñòå-

ìû­åå­çàùèòû.­Â­äàííîì­ñëóчàå­ðåчü­èäåò­î­ñóäåáíîé­çàùèòå

Êîíñòèòóöèè,­êîòîðàÿ­îáåñïåчèâàåòñÿ­ñ­ïîìîùüю­ñóäåáíîãî

êîíñòèòóöèîííîãî­ êîíòðîëÿ.­ Êàê­ îòìåчàåò­ Í.Â.­ Âèòðóê,

ñóäåáíûé­êîíñòèòóöèîííûé­êîíòðîëü­åñòü­ïðîâåðêà­íà­ñîîò-

âåòñòâèå­Êîíñòèòóöèè­îáъåêòîâ­òàêîãî­êîíòðîëÿ­ñóäåáíûìè

îðãàíàìè,­êîòîðàÿ­îñóùåñòâëÿåòñÿ­ñóäàìè­îáùåé­юðèñäèê-

öèè­è­ñïåöèàëèçèðîâàííûìè­îðãàíàìè15.

Â­Ðåñïóáëèêå­Тàäжèêèñòàí,­êàê­íå­ðàç­îòìåчàëîñü,­Êîíñ-

òèòóöèîííûé­ Ñóä­ îñóùåñòâëÿåò­ ñóäåáíûé­ êîíñòèòóöèîííûé

êîíòðîëü.­ Äàííûé­ êîíòðîëü­ ÿâëÿåòñÿ­ êîíòðîëüíîé­ ôîðìîé

äåÿòåëüíîñòè­Êîíñòèòóöèîííîãî­Ñóäà­ïî­ïðîâåðêå­íà­ïðåä-

ìåò­ñîîòâåòñòâèÿ­êîíñòèòóöèè­ëюáîãî­îáъåêòà,­êîòîðûé­ïîä-

ïàäàåò­ïîä­äàííûé­êîíòðîëü.

Âòîðûì­âàжíûì­íàïðàâëåíèåì­â­äåÿòåëüíîñòè­Êîíñòèòó-

öèîííîãî­ Ñóäà­ Ðåñïóáëèêè­ Тàäжèêèñòàí­ ÿâëÿåòñÿ­ çàùèòà

ïðàâ­è­ñâîáîä­чåëîâåêà­è­ãðàжäàíèíà.­

Çàùèòà­ ïðàâ­ чåëîâåêà­ –­ îäíà­ èç­ âàжíåéøèõ­ êîíñòèòó-

öèîííûõ­ îáÿçàííîñòåé­ ãîñóäàðñòâà,­ è­ ãîñóäàðñòâî­ îáÿçàíî

ñîçäàòü­íàäåжíóю­ñèñòåìó­ïîëèòèчåñêèõ­è­ïðàâîâûõ­ãàðàí-

òèé,­à­òàêжå­ìåõàíèçì­çàùèòû­êîíñòèòóöèîííûõ­ïðàâ­чåëîâå-

êà.­Â­êàчåñòâå­ñóáъåêòîâ­ðåøåíèÿ­ïðîáëåìû­âûñòóïàюò­âñå

èíñòèòóòû­ãîñóäàðñòâåííîé­âëàñòè.­Оñîáî­âàжíàÿ­ðîëü­îòâî-

äèòñÿ­Пðåçèäåíòó,­ïàðëàìåíòó­è­ñóäåáíîé­ñèñòåìå.­Êàê­ñâè-

äåòåëüñòâóåò­ìåжäóíàðîäíûé­îïûò,­âñё­áîëåå­âàжíîé­ñòàíî-

âèòñÿ­ ðîëü­ ñïåöèàëèçèðîâàííûõ­ îðãàíîâ­ êîíñòèòóöèîííîãî

êîíòðîëÿ­â­äåëå­ýôôåêòèâíîãî­îñóùåñòâëåíèÿ­çàùèòû­ïðàâ

чåëîâåêà.­

Êîíñòèòóöèîííûé­ Ñóä­ ÿâëÿåòñÿ­ åäèíñòâåííûì­ îðãà-

íîì,­ ïðèçâàííûì­ íàõîäèòü­ îïòèìàëüíûé­ áàëàíñ­ ìåжäó

âëàñòüю­è­ñâîáîäîé,­ïóáëèчíûìè­è­чàñòíûìè­èíòåðåñàìè,

çàùèùàòü­ëèчíîñòü,­îáùåñòâî­è­ãîñóäàðñòâî­îò­íåîáîñíî-

âàííûõ­ïîñÿãàòåëüñòâ,­ïîääåðжèâàòü­ñîñòîÿíèå­çàùèùåí-

íîñòè­ è­ áåçîïàñíîñòè­ êîíñòèòóöèîííî-ïðàâîâîãî­ ñòàòóñà

âñåõ­è­ êàжäîãî­ñóáъåêòà­ïðàâîâûõ­îòíîøåíèé.­Тàêîé­ïîä-

õîä­ âûòåêàåò­ èç­ êîíñòèòóöèîííûõ­ ïîëíîìîчèé­ Êîíñòèòó-

öèîííîãî­Ñóäà.­

Ñëåäóåò­îòìåòèòü,­чòî­äåëà­ïî­çàùèòå­êîíñòèòóöèîííûõ

ïðàâ­ è­ ñâîáîä­ ãðàжäàí­ ÿâëÿюòñÿ­ ïðåîáëàäàюùèìè­ â­ äåÿ-

òåëüíîñòè­Êîíñòèòóöèîííîãî­Ñóäà­Ðåñïóáëèêè­Тàäжèêèñòàí.

Пðèíÿòèю­ ðåøåíèÿ­ ïî­ êîíêðåòíîìó­ ñïîðó­ çàчàñòóю­ ïðåä-

øåñòâóåò­ðàçðàáîòêà­Êîíñòèòóöèîííûì­Ñóäîì­òåõ­èëè­èíûõ

àñïåêòîâ­ òåîðèè­ ïðàâ­ чåëîâåêà­ è­ ãðàжäàíèíà,­ â­ òîì­ чèñëå

êîíñòèòóöèîííûõ.­ Тàê,­ Êîíñòèòóöèîííûé­ Ñóä­ Ðåñïóáëèêè

Тàäжèêèñòàí,­îïèðàÿñü­íà­Êîíñòèòóöèю­è­ñîáñòâåííóю­ïðàê-

òèêó,­à­òàêжå­íà­ïðàêòèêó­êîíñòèòóöèîííûõ­ñóäîâ­äðóãèõ­ãîñó-

äàðñòâ,­ èñõîäèò­ èç­ ñîáñòâåííîãî­ ïîíèìàíèÿ­ êîíñòèòóöèîí-

íîãî­ ñîäåðжàíèÿ­ äîñòîèíñòâà­ ëèчíîñòè,­ ðàâåíñòâà­ ïåðåä

çàêîíîì­è­ñóäîì,­ïðàâà­ñîáñòâåííîñòè,­îãðàíèчåíèÿ­ïðàâ­è

ñâîáîä­è­ò.ä.­­­­

Пðè­âûíåñåíèè­ðåøåíèé­Êîíñòèòóöèîííûé­Ñóä­Ðåñïóá-

ëèêè­ Тàäжèêèñòàí­ èñõîäèò­ èç­ ðÿäà­ôóíäàìåíòàëüíûõ­ èäåé,

èçëîжåííûõ­âî­Âñåîáùåé­äåêëàðàöèè­ïðàâ­чåëîâåêà­è­äðóãèõ

ìåжäóíàðîäíî-ïðàâîâûõ­àêòàõ­ïî­ïðàâàì­чåëîâåêà.­Âåäóùåé

èç­íèõ­ÿâëÿåòñÿ­ïðèçíàíèå­äîñòîèíñòâà­чåëîâåêà­è­âûòåêàю-

ùèé­ èç­ íåãî­ ïðèíöèï­ ðàâåíñòâà­ è­ íåîòъåìëåìîñòè­ ïðàâ­ è

ñâîáîä­чåëîâåêà.­Иìåííî­íà­ýòèõ­ïðèíöèïàõ­îí­ñòðîèò­ñâîè

ïðàâîâûå­ ïîçèöèè.­ Êîíñòèòóöèîííûé­ Ñóä­ ñâîåé­ äåÿòåëü-

íîñòüю­ñïîñîáñòâóåò­îáåñïåчåíèю­ïðèíöèïà­ðàâåíñòâà­âñåõ

ïåðåä­çàêîíîì­è­ñóäîì,­ëèêâèäàöèè­äèñêðèìèíàöèè,­íåñïðà-

Êîí­ôå­ðåí­öèÿ,­ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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16­Бîëåå­ ïîäðîáíî­ ñì.:­ Àáäóëëàåâ­ À.À.,­ ­ Äèíîðøîåâ­ À.Ì.,­ Êàðèìîâ­Ê.Ì.
Êàê­ îáðàòèòüñÿ­ â­ Êîíñòèòóöèîííûé­ Ñóä­ Ðåñïóáëèêè­ Тàäжèêèñòàí.­ –
Äóøàíáå,­2011.

17­Хîëèêîв Ê.Н.  Êîíñòèòóöèîííûé­Ñóä­è­êîíñòèòóöèîííîå­ñóäîïðîèçâîä-
ñòâî­â­Тàäжèêèñòàíå.­–­Äóøàíáå,­2014.­-­Ñ.111-112.­

18­Тàì­жå.

3534

âåäëèâûõ­óñëîâèé­ðåàëèçàöèè­îñíîâíûõ­ïðàâ­è­ñâîáîä­чåëî-

âåêà­è­ãðàжäàíèíà­è­íà­ïðàêòèêå­âîïëîùàåò­òå­òðåáîâàíèÿ,

êîòîðûå­ óêàçàíû­ â­ ñòàòüå­ 5­ Êîíñòèòóöèè­ Ðåñïóáëèêè­ Тàä-

жèêèñòàí16.­

Тðåòüèì­íàïðàâëåíèåì­â­äåÿòåëüíîñòè­Êîíñòèòóöèîííî-

ãî­ Ñóäà­ Ðåñïóáëèêè­ Тàäжèêèñòàí­ ÿâëÿåòñÿ­ ðàññìîòðåíèå

ñïîðîâ­î­êîìïåòåíöèè,­âîçíèêàюùèõ­ìåжäó­ãîñóäàðñòâåííû-

ìè­ îðãàíàìè.­ Ýòîìó­ íàïðàâëåíèю­ â­ äåÿòåëüíîñòè­ Êîíñòè-

òóöèîííîãî­ Ñóäà­ ïðèäàåòñÿ­ îñîáîå­ çíàчåíèå.­ Âî-ïåðâûõ,­ â

Êîíñòèòóöèè­Ðåñïóáëèêè­Тàäжèêèñòàí,­â­ñòàòüå­9­çàêðåïëåí

ïðèíöèï­ðàçäåëåíèÿ­âëàñòåé,­íà­îñíîâå­êîòîðîãî­è­áûë­ñîç-

äàí­ Êîíñòèòóöèîííûé­ Ñóä.­ Êàê­ îòìåчàåò­ Ê.Í.­ Хîëèêîâ,­ “â

ñèñòåìå­ ðàçäåëåíèÿ­ âëàñòåé­ Êîíñòèòóöèîííûé­ Ñóä­ ñòàë

ýôôåêòèâíûì­ýëåìåíòîì­â­ìåõàíèçìå­ñäåðжåê­è­ïðîòèâîâå-

ñîâ,­îñîáåííî­êîãäà­äåëà­êàñàюòñÿ­ñïîðîâ­ìåжäó­îðãàíàìè

ãîñóäàðñòâåííîé­ âëàñòè­ îòíîñèòåëüíî­ èõ­ êîìïåòåíöèè.

Çäåñü­ Êîíñòèòóöèîííûé­ Ñóä,­ êàê­ ñïåöèàëèçèðîâàííûé

ñóäåáíûé­îðãàí,­âûñòóïàåò­â­êàчåñòâå­àðáèòðà­ïðè­ðàçðåøå-

íèè­ êîíôëèêòîâ­ ìåжäó­ îðãàíàìè­ ãîñóäàðñòâåííîé­ âëàñòè,

çàùèùàÿ­èõ­îò­ ïðîèçâîëà­ êîãî­áû­ òî­íè­áûëî.­Пðè­ýòîì­îí

îáåñïåчèâàåò­ âåðõîâåíñòâî­ Êîíñòèòóöèè17.­ Âî-âòîðûõ,

îñíîâíûì­ è­ ãëàâíûì­ êðèòåðèåì­ ðàçðåøåíèÿ­ â­ Êîíñòèòó-

öèîííîì­Ñóäå­äåë­ïî­ñïîðàì­ìåжäó­îðãàíàìè­ãîñóäàðñòâåí-

íîé­ âëàñòè­ îòíîñèòåëüíî­ èõ­ êîìïåòåíöèè­ ÿâëÿåòñÿ­ Êîíñ-

òèòóöèÿ­Ðåñïóáëèêè­Тàäжèêèñòàí.­Пîýòîìó­Êîíñòèòóöèîííûé

Ñóä­ïðè­ðàçðåøåíèè­ñïîðîâ­ìåжäó­ãîñóäàðñòâåííûìè­îðãà-

íàìè­îòíîñèòåëüíî­èõ­êîìïåòåíöèè,­ïðåжäå­âñåãî,­îïèðàåò-

ñÿ­íà­íîðìû­Êîíñòèòóöèè­1994­ã.18.­

Тàêèì­ îáðàçîì,­ ðåàëèçóÿ­ äàííîå­ íàïðàâëåíèå­ ñâîåé

äåÿòåëüíîñòè,­ Êîíñòèòóöèîííûé­Ñóä­Ðåñïóáëèêè­ Тàäжèêèñ-

òàí­ñïîñîáñòâóåò­îñóùåñòâëåíèю­ïðèíöèïà­ðàçäåëåíèÿ­âëà-

ñòåé­è­áàçèðóюùåéñÿ­íà­íåì­ñèñòåìû­ñäåðжåê­è­ïðîòèâîâå-

ñîâ.­

Пîäâîäÿ­èòîã,­â­ñâÿçè­ñ­îñíîâíûìè­íàïðàâëåíèÿìè­äåÿ-

òåëüíîñòè­Êîíñòèòóöèîííîãî­Ñóäà­õîòåëîñü­áû­îáðàòèòü­âíè-

ìàíèå­ íà­ ñëåäóюùåå.­ Â­ îòëèчèå­ îò­ êîíñòèòóöèîííûõ­ ñóäîâ

äðóãèõ­ ñòðàí,­ ñôåðà­ äåÿòåëüíîñòè­ Êîíñòèòóöèîííîãî­ Ñóäà

Ðåñïóáëèêè­ Тàäжèêèñòàí­ çíàчèòåëüíî­ ñóжåíà.­ Êàê­ áûëî

îòìåчåíî­ âûøå,­ Êîíñòèòóöèîííûé­ Ñóä­ Ðåñïóáëèêè­ Тàäжè-

êèñòàí­íå­îáëàäàåò­ïðàâîì­òîëêîâàíèÿ­Êîíñòèòóöèè­è­çàêî-

íîâ­ñòðàíû,­à­òàêжå­ëèøåí­ïðàâà­çàêîíîäàòåëüíîé­èíèöèàòè-

âû.­Оòñóòñòâèå­äàííûõ­íàïðàâëåíèé­â­äåÿòåëüíîñòè­Êîíñòè-

òóöèîííîãî­ Ñóäà­ çíàчèòåëüíî­ ñíèжàåò­ ðîëü­ Êîíñòèòóöèîí-

íîãî­Ñóäà­â­îñóùåñòâëåíèè­êîíñòèòóöèîííîãî­êîíòðîëÿ.­

Тàêèì­ îáðàçîì,­ Êîíñòèòóöèîííûé­ Ñóä­ Ðåñïóáëèêè

Тàäжèêèñòàí­ ÿâëÿåòñÿ­ îðãàíîì­ ñóäåáíîé­ âëàñòè­ ïî­ çàùèòå

Êîíñòèòóöèè­ è­ îòíîñèòñÿ­ ê­ ñïåöèàëèçèðîâàííûì­ ñóäåáíûì

îðãàíàì­ êîíñòèòóöèîííîãî­ êîíòðîëÿ.­ Êîíñòèòóöèîííûé­ Ñóä

èìååò­îñîáûé­ñòàòóñ,­íàçíàчåíèå,­êîìïåòåíöèю­è­îñóùåñòâ-

ëÿåò­ îñîáóю­ ðàçíîâèäíîñòü­ ñóäîïðîèçâîäñòâà­ –­ êîíñòèòó-

öèîííîå­ñóäîïðîèçâîäñòâî.­

Êîí­ôå­ðåí­öèÿ,­ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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1 Ñì. Ивàíîвà В.И., Êëèшàñ À.À. Êîíñòèòóöèîííàÿ­юñòèöèÿ­â­Ðîññèéñêîé
Фåäåðàöèè.­ -­ Ì.:­ ÌÀÊÑ.­ Пðåññ,­ 2003.­ -­ 288­ ñ;­ ­ äîñòóïíî­ íà­ ñàéòå:
http://www.dissercat.com/content/k­

2­­­Пîäðîáíûé­­àíàëèç­­òîчåê­çðåíèÿ­óчåíûõ­ïî­ýòîìó­âîïðîñó­ñîäåðжèòñÿ­â
ðàáîòå­Ê.Í­Хîëèêîâà.­Êîíñòèòóöèîííîå­ñóäîïðîèçâîäñòâî­â­Ðåñïóáëèêå
Тàäжèêèñòàí.­-­Äóøàíáå:­«Ýð-ãðàô»,­2010.­-­Ñ­14-18.­

Â­ýòîì­êîíòåêñòå­íàóчíîå­îñìûñëåíèå­ìåñòà­è­çíàчåíèÿ

êîíñòèòóöèîííîé­юñòèöèè,­åё­ñîîòíîøåíèÿ­ñ­äðóãèì­ñõîжèì

èíñòèòóòîì­ ïðàâîâîãî­ ãîñóäàðñòâà­ –­ àäìèíèñòðàòèâíîé

юñòèöèåé­ èìååò­ âàжíîå­ òåîðåòèчåñêîå­ è­ ïðàêòèчåñêîå

çíàчåíèå.­

Êîíñòèòóöèîííàÿ­юñòèöèÿ­è­àäìèíèñòðàòèâíàÿ­юñòèöèÿ

ÿâëÿюòñÿ­èíñòèòóòàìè­ïðàâîâîãî­ãîñóäàðñòâà,­ïîñêîëüêó­îáà

îñóùåñòâëÿюò­ ãîñóäàðñòâåííóю­ôóíêöèю­ñóäåáíîãî­íîðìî-

êîíòðîëÿ.­Êîíñòèòóöèîííàÿ­юñòèöèÿ­ïðîâåðÿåò­ñîîòâåòñòâèå

Êîíñòèòóöèè­ äðóãèõ­ çàêîíîäàòåëüíûõ­ àêòîâ,­ à­ àäìèíèñòðà-

òèâíàÿ­юñòèöèÿ­–­ñîîòâåòñòâèå­íîðìàòèâíûõ­è­íåíîðìàòèâ-

íûõ­ïðàâîâûõ­àêòîâ­îðãàíîâ­ãîñóäàðñòâåííîé­âëàñòè­çàêîíàì

ñòðàíû.­ ­ Иìåííî­ â­ ïîðÿäêå­ ñóäåáíîãî­ íîðìîêîíòðîëÿ­ íà

îñíîâå­ çàÿâëåíèÿ­ ãðàжäàí­ è­юðèäèчåñêèõ­ ëèö­ ïðîâåðÿåòñÿ

çàêîííîñòü­ïðèíÿòîãî­îðãàíîì­ãîñóäàðñòâåííîé­âëàñòè­àêòà,

ðåøåíèÿ,­ äåéñòâèÿ­ (áåçäåéñòâèÿ)­ îðãàíà­ ãîñóäàðñòâåííîãî

óïðàâëåíèÿ,­åãî­äîëжíîñòíîãî­ëèöà­è­ãîñóäàðñòâåííîãî­ñëó-

жàùåãî,­ óùåìëÿюùåãî­ ïðàâà­ ãðàжäàí,­ èíòåðåñû­ юðèäèчå-

ñêèõ­ëèö.

Оòíîñèòåëüíî­ ïîíÿòèé­ ðàññìàòðèâàåìûõ­ èíñòèòóòîâ­ â

ëèòåðàòóðå­èìåюòñÿ­ðàçëèчíûå­ñóжäåíèÿ.­Тàê,­ïî­ìíåíèю­Â.

И.­ Иâàíîâà,­ êîíñòèòóöèîííàÿ­ юñòèöèÿ­ –­ áîëåå­ ãëóáîêîå­ è

ìíîãîãðàííîå­ïîíÿòèå,­чåì­êîíñòèòóöèîííûé­êîíòðîëü­è­êîí-

ñòèòóöèîííîå­ ïðàâîñóäèå.­ Êîíñòèòóöèîííàÿ­ юñòèöèÿ­ åñòü

ñîâîêóïíîñòü­ юðèäèчåñêèõ­ íîðì,­ êîòîðûå­ çàêðåïëÿюò­ è

ðåãóëèðóюò­ ñèñòåìó,­ ïîðÿäîê­ îðãàíèçàöèè­ è­ äåÿòåëüíîñòè

îðãàíîâ,­ îñóùåñòâëÿюùèõ­ êîíñòèòóöèîííûé­ êîíòðîëü1.

Äàííîå­ïîíÿòèå­­­ìîжåò­óïîòðåáëÿòüñÿ­â­äâóõ­çíàчåíèÿõ:­êàê

ñîâîêóïíîñòü­ñïåöèàëèçèðîâàííûõ­îðãàíîâ­êîíñòèòóöèîííî-

ãî­êîíòðîëÿ­ãîñóäàðñòâà­è­êàê­äåÿòåëüíîñòü­ñóäåáíûõ­îðãà-

íîâ­ãîñóäàðñòâà­ïî­îáåñïåчåíèю­âåðõîâåíñòâà­Êîíñòèòóöèè.

Пîñëåäíåå­ îïðåäåëÿåòñÿ­ êàê­ êîíñòèòóöèîííîå­ ïðàâîñóäèå

èëè­ñóäîïðîèçâîäñòâî2.

3736

С. Ибðîхимîв 

Зàвåäóþщèй îòäåëîì ãîñóäàðñòвåííîãî ïðàвà
Иíñòèòóòà фèëîñîфèè, ïîëèòîëîãèè è ïðàвà 

èì. À. Бàõîвäèíîвà Àêàäåìèè íàóê 
Ðåñïóáëèêè Тàäжèêèñòàí, 

äîêòîð þðèäè÷åñêèõ íàóê, ïðîфåññîð  

Вîïðîñû­ñîîòíîшåíèÿ­è­ðàзëèчèÿ­

êîíñòèòóöèîííîé­è­àäìèíèñòðàòèâíîé­

þñòèöèè­â­Ðåñïóáëèêå­Òàäæèêèñòàí­

Êîíñòèòóöèÿ­Ðåñïóáëèêè­Тàäжèêèñòàí­­1994­ã.­â­êàчåñòâå

îäíîãî­èç­âàжíûõ­íàчàë­îðãàíèçàöèè­è­îñóùåñòâëåíèÿ­ãîñó-

äàðñòâåííîé­ âëàñòè­ çàêðåïèëà­ ïðèíöèï­ åё­ ðàçäåëåíèÿ­ íà

çàêîíîäàòåëüíóю,­èñïîëíèòåëüíóю­è­ñóäåáíóю­(ñò.­9).­Äàííûé

ïðèíöèï­ ïðåäîïðåäåëÿåò­ ïðèçíàíèå­ ñàìîñòîÿòåëüíîñòè

ñóäåáíîé­âëàñòè,­ðàñøèðåíèÿ­åё­âîçäåéñòâèÿ­íà­îáùåñòâåí-

íûå­îòíîøåíèÿ,­âàðèàòèâíîñòü­ïðàâîâûõ­ôîðì­îñóùåñòâëå-

íèÿ.­ Оäíîé­ èç­ òàêèõ­ ôîðì­ ðåàëèçàöèè­ ñóäåáíîé­ âëàñòè

ÿâëÿåòñÿ­ èíñòèòóò­ ñóäåáíîãî­ êîíòðîëÿ.­ Ðåôîðìèðîâàíèå­ è

ìîäåðíèçàöèÿ­­ðàçëèчíûõ­ñôåð­îáùåñòâåííîé­жèçíè­íåâîç-

ìîжíû­ áåç­ ðåàëüíîé­ è­ ýôôåêòèâíîé­ îõðàíû­ Оñíîâíîãî

Çàêîíà­ñòðàíû.­

Êîíñòèòóöèîííàÿ­ юñòèöèÿ­ â­ Тàäжèêèñòàíå­ -­ íîâûé­ è

èíòåíñèâíî­ ðàçâèâàюùèéñÿ­ ãîñóäàðñòâåííî-ïðàâîâîé

èíñòèòóò.­ Åãî­ ïðåäíàçíàчåíèå­ çàêëючàåòñÿ­ â­ îáåñïåчåíèè

âåðõîâåíñòâà­è­ïðÿìîãî­äåéñòâèÿ­Êîíñòèòóöèè,­çàùèòå­ïðàâ,

ñâîáîä­ è­ çàêîííûõ­ èíòåðåñîâ­ ëèчíîñòè.­ Оáåñïåчåíèå­ êîí-

ñòèòóöèîííîãî­ êîíòðîëÿ­ â­ óñëîâèÿõ­ ïåðìàíåíòíîãî­ ðåôîð-

ìèðîâàíèÿ,­ çàòðàãèâàюùåãî­ âñå­ ñôåðû­ îáùåñòâåííîé

жèçíè,­ñîïðîâîжäàюùåãîñÿ­ïðèíÿòèåì­áîëüøîãî­чèñëà­íîð-

ìàòèâíî-ïðàâîâûõ­àêòîâ­ðàçëèчíîãî­óðîâíÿ,­ÿâëÿåòñÿ­îäíèì

èç­ïðèîðèòåòíûõ­íàïðàâëåíèé­äåÿòåëüíîñòè­ãîñóäàðñòâà.­­

Êîí­ôå­ðåí­öèÿ,­ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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3­ ­ Пîäðîáíî­ î­ ìîäåëÿõ­ àäìèíèñòðàòèâíîé­ юñòèöèè­ ñì.­Иáðàãèìîв Ñ.И.
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Êîíñòèòóöèîííîå­ïðàâîñóäèå­êàê­îñîáàÿ­ôîðìà­êîíñòè-

òóöèîííîãî­ êîíòðîëÿ­ îòíîñèòñÿ­ ñåãîäíÿ­ ê­ ìåжäóíàðîäíî

ïðèçíàííûì­ñòàíäàðòàì­äåìîêðàòèè.­Оðèåíòèðóÿñü­íà­ìåж-

äóíàðîäíûå­ âûñîêèå­ êðèòåðèè­ ïîñòðîåíèÿ­ ïðàâîâîé­ äåìî-

êðàòèчåñêîé­ãîñóäàðñòâåííîñòè,­Ðåñïóáëèêà­Тàäжèêèñòàí,­â

чàñòíîñòè,­ ïîøëà­ ïî­ ïóòè­ ñîçäàíèÿ­ ñïåöèàëèçèðîâàííîãî

îðãàíà­ ñóäåáíîãî­ êîíñòèòóöèîííîãî­ êîíòðîëÿ.­ Учðåжäåíèå

ýòîãî­ èíñòèòóòà­ â­ ­ Ðåñïóáëèêå­ Тàäжèêèñòàí,­ êàê­ è­ â­ äðóãèõ

ñòðàíàõ,­ âñòàâøèõ­ íà­ ïóòü­ äåìîêðàòèчåñêîãî­ ðàçâèòèÿ,­ -

ÿâëåíèå­çàêîíîìåðíîå.

Ñîçäàíèå­ Êîíñòèòóöèîííîãî­ Ñóäà­ Ðåñïóáëèêè­ Тàäжè-

êèñòàí­êàê­îðãàíà­êîíñòèòóöèîííî-ñóäåáíîãî­êîíòðîëÿ­áûëî

ïðàâèëüíûì­ øàãîì­ â­ èñòîðèчåñêîì­ ­ ïóòè­ ðàçâèòèÿ­ ãîñó-

äàðñòâåííîñòè­ Тàäжèêèñòàíà­ ­ è­ íîâîé­ ïðîчíîé­ îïîðîé­ â

ñôåðå­ äàëüíåéøåãî­ ãîñóäàðñòâåííîãî­ ñòðîèòåëüñòâà.­ Êàê

óáåäèòåëüíî­ïîêàçûâàåò­­ïîëîжèòåëüíûé­îïûò­áîëüøèíñòâà

ñòðàí,­ñ­óчðåжäåíèåì­èíñòèòóòà­êîíñòèòóöèîííîãî­êîíòðîëÿ

â­ ãîñóäàðñòâå­ ðàñòåò­ äîâåðèå­ ê­ îðãàíàì­ âëàñòè­ è­ óïðàâëå-

íèÿ,­ óêðåïëÿåòñÿ­ óâàжåíèå­ ê­ Êîíñòèòóöèè­ (Оñíîâ-íîìó

Çàêîíó),­ïîâûøàåòñÿ­àâòîðèòåò­êîíñòèòóöèîííûõ­öåííîñòåé.

Äåÿòåëüíîñòü­îðãàíîâ­êîíñòèòóöèîííîãî­êîíòðîëÿ­îòðàжàåò

ïðîöåññû­äåìîêðàòèçàöèè­îáùåñòâà,­ñîñòîÿíèå­ñîáëюäåíèÿ

ïðàâ­è­îñíîâíûõ­ñâîáîä­чåëîâåêà.­

Äëÿ­ öèâèëèçîâàííîãî,­ ïðîãðåññèâíîãî­ îáùåñòâà­ ïîñò-

ðîåíèå­ äåìîêðàòèчåñêîé­ ïðàâîâîé­ ãîñóäàðñòâåííîñòè

íåâîçìîжíî­áåç­ýôôåêòèâíî­äåéñòâóюùåãî­êîíñòèòóöèîííî-

ãî­êîíòðîëÿ­è­ìåõàíèçìà­ðåàëèçàöèè­ïðàâ­ãðàжäàí­íà­îñïà-

ðèâàíèå­ àêòîâ,­ äåéñòâèé­ (áåçäåéñòâèé)­ îðãàíîâ­ ãîñóäàðñò-

âåííîãî­ óïðàâëåíèÿ,­ чòî­ îáåñïåчèâàåòñÿ­ èíñòèòóòîì­ àäìè-

íèñòðàòèâíîé­юñòèöèè.­Пîýòîìó­ê­êîíñòèòóöèîííîìó­êîíòðî-

ëю­ è­ äðóãèì­ âàжíåéøèì­ áàçîâûì­ èíñòèòóòàì­ ïðàâîâîãî

ãîñóäàðñòâà,­ êàêèì­ ÿâëÿåòñÿ­ â­ чàñòíîñòè­ èíñòèòóò­ àäìèíè-

ñòðàòèâíîé­юñòèöèè,­âñåãäà­áóäåò­îáðàùåíî­âíèìàíèå­ïîëè-

òèêîâ,­óчåíûõ,­юðèñòîâ,­ìèðîâîé­îáùåñòâåííîñòè.­

Íå­èñчåçíåò­ïîòðåáíîñòü­â­ñîâåðøåíñòâîâàíèè­è­àäàïòà-

öèè­äàííûõ­èíñòèòóòîâ­ê­èçìåíÿюùèìñÿ­óñëîâèÿì­ðàçâèòèÿ

ñîâðåìåííîãî­îáùåñòâà­è­ãîñóäàðñòâà,­чòî­íå­óòðàòèò­àêòó-

àëüíîñòü.

Бåçóñëîâíî,­ ãàðàíòîì­ êîíñòèòóöèîííûõ­ ïîëîжåíèé
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âûñòóïàåò­ äåÿòåëüíîñòü­ âñåõ­ ãîñóäàðñòâåííûõ­ îðãàíîâ­ è

äîëжíîñòíûõ­ëèö,­êîòîðàÿ­îñóùåñòâëÿåòñÿ­èìè­ïóòåì­ïðèìå-

íåíèÿ­ðàçíûõ­ïðàâîâûõ­ñðåäñòâ­â­ïðåäåëàõ­äåëåãèðîâàííîé

èì­ êîìïåòåíöèè.­ Íî­ ãëàâíûì­ ñòðóêòóðíûì­ ýëåìåíòîì­ â

ñèñòåìå­ îõðàíû­ è­ çàùèòû­ Êîíñòèòóöèè­ âûñòóïàåò

Êîíñòèòóöèîííûé­Ñóä­ –­ åäèíñòâåííûé­ îðãàí­ êîíñòèòóöèîí-

íîé­юðèñäèêöèè­â­Тàäжèêèñòàíå,­êîòîðûé­ïî­ôàêòèчåñêîìó

ñòàòóñó­ÿâëÿåòñÿ­îäíèì­èç­âûñøèõ­êîíñòèòóöèîííûõ­îðãàíîâ.

Äðóãèì­ îáùèì­ ïðèçíàêîì­ êîíñòèòóöèîííîé­ è­ àäìèíè-

ñòðàòèâíîé­ юñòèöèé­ ÿâëÿюòñÿ­ èõ­ ìîäåëè,­ ñóùåñòâóюùèå­ â

ñîâðåìåííîì­ìèðå.­Тàê,­â­ìèðîâîé­êîíñòèòóöèîííîé­ïðàêòè-

êå­ èçâåñòíû­ äâå­ ìîäåëè­ ­ èëè­ ñèñòåìû­ êîíñòèòóöèîííîãî

êîíòðîëÿ­ -­ àìåðèêàíñêàÿ­ è­ åâðîïåéñêàÿ.­ Àìåðèêàíñêàÿ

ìîäåëü­îñíîâàíà­íà­ïðåðîãàòèâå­âûñøåãî­ñóäåáíîãî­îðãàíà

îáùåé­юðèñäèêöèè­ -­ âåðõîâíîãî­ ñóäà­ âûíîñèòü­ ðåøåíèÿ­ î

íåêîíñòèòóöèîííîñòè­çàêîíîâ.­Пðè­ýòîì­ñóä­ìîжåò­îáъÿâèòü

íåêîíñòèòóöèîííûì­ëюáîé­çàêîí,­ïîäëåжàùèé­ïðèìåíåíèю

â­êîíêðåòíîì­äåëå.­Тàêàÿ­ñèñòåìà­êîíñòèòóöèîííîãî­êîíòðî-

ëÿ­ äåéñòâóåò­ â­ ÑШÀ,­ Êàíàäå,­ Яïîíèè,­ Àâñòðàëèè,­ Иíäèè,

Шâåéöàðèè,­ Ñêàíäèíàâñêèõ­ ñòðàíàõ­ è­ äð.­ Åâðîïåéñêàÿ

ìîäåëü­îñíîâàíà­íà­òîì,­чòî­ñïåöèàëüíî­óчðåжäåííûå­êîí-

ñòèòóöèîííûå­ ñóäû­ðàññìàòðèâàюò­äåëà­î­ êîíñòèòóöèîííî-

ñòè­çàêîíà­âíå­ñâÿçè­ñ­êîíêðåòíûì­äåëîì,­ðàññìàòðèâàåìûì

ñóäîì.­Тàêàÿ­ìîäåëü­êîíñòèòóöèîííîé­юñòèöèè­õàðàêòåðíà­è

Тàäжèêèñòàíó,­ ïðè­ ýòîì­ â­ íàøåé­ ñòðàíå­ Êîíñòèòóöèîííûé

Ñóä,­ êàê­ è­ â­ äðóãèõ­ ñòðàíàõ­ –­ Ðîññèè,­ Ãåðìàíèè,­ Тóðöèè,

Уêðàèíå­ è­ äð.,­ âêëючåí­ â­ ñèñòåìó­ ñóäåáíîé­ âëàñòè.­ Â­ èíûõ

ñòðàíàõ­-­Фðàíöèè,­Иòàëèè,­Иñïàíèè,­Пîëüøå­è­äð.­â­ñóäåá-

íóю­ñèñòåìó­òàêîé­îðãàí­íå­âõîäèò.­

Ñóùåñòâóюùèå­êëàññèчåñêèå­ìîäåëè­àäìèíèñòðàòèâíîé

юñòèöèè­òàêжå­äåëÿòñÿ­íà­àíãëîñàêñîíñêóю­è­êîíòèíåíòàëü-

íóю,­ïðè­ýòîì­â­àìåðèêàíñêîé­è­àíãëèéñêîé­ìîäåëÿõ­âûñøèé

ñóäåáíûé­îðãàí­îáùåé­юðèñäèêöèè­ïî­îòíîøåíèю­ê­ñèñòåìå

àäìèíèñòðàòèâíûõ­ ñóäîâ­ è­ òðèáóíàëîâ­ èìååò­ íàäçîðíûå

ïîëíîìîчèÿ.­Êîíòèíåíòàëüíàÿ­ìîäåëü­â­ñâîю­îчåðåäü­òàêжå

äåëèòñÿ­íà­ôðàíöóçñêóю,­ãåðìàíñêóю­è­ñìåøàííóю­ôîðìû3.­

Êîí­ôå­ðåí­öèÿ,­ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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6­ Ñì.­ Зåíåöîв À.Б., Иáðàãèìîв Ñ.И. Àäìèíèñòðàòèâíàÿ­ юñòèöèÿ­ â
Пðèáàëòèéñêèõ­ ãîñóäàðñòâàõ­ïîñòñîâåòñêîãî­ïðîñòðàíñòâà:­ñîîòíîøå-
íèå­è­ðàçëèчèÿ//­Оáðàçîâàíèå.­Íàóêà­2013.­№01/13­(2013);­Иáðàãèìîв
Ñ.И. Àäìèíèñòðàòèâíàÿ­юñòèöèÿ­â­Ðîññèéñêîé­Фåäåðàöèè,­íà­Уêðàèíå­è
â­Ðåñïóáëèêå­Ãðóçèÿ:­ñðàâíèòåëüíî-ïðàâîâîå­èññëåäîâàíèå//­Âåñòíèê
ÐУÄÍ,­2013.№1.­-­Ñ.­101-110.

7­­­Ñì.­Зåëåíöîв À.Б. Àäìèíèñòðàòèâíî-ïðàâîâîé­ñïîð:­âîïðîñû­òåîðèè.-
Ì.:­ÐУÄÍ,­2009.­-­Ñ.­582-584.

8­­­­Ñì.­Хîëèêîв Ê.Н. Уêàç.­ðàá.­-­Ñ.21.­

4­ Ñì.­ Уñòþжàíèíîвà Е.À. Ñîâðåìåííàÿ­ àäìèíèñòðàòèâíàÿ­ юñòèöèÿ
Âåëèêîáðèòàíèè.­Àâòîðåô.­äèññ.­êàíä.­юðèä­íàóê.­ -­Ì.,­2012.­Ñ.­ -­18-21;
Шìåëåв И.В.Àäìèíèñòðàòèâíàÿ­юñòèöèÿ­Íîâîé­Çåëàíäèè.­Àâòîðåô.­äèññ.
êàíä.­юðèä.íàóê.­-­Ì.,­2013.­-­Ñ.16-18; Иáðàãèìîв Ñ.И. Оñíîâíûå­íàïðàâ-
ëåíèÿ­ôîðìèðîâàíèÿ­è­ðàçâèòèÿ­àäìèíèñòðàòèâíîé­юñòèöèè­â­ãîñóäàðñò-
âàõ­Цåíòðàëüíîé­Àçèè.­–­Äóøàíáå:­«Äîíèø»,­2012.­-­465­ñ.­­

5­ ­ Ñì.­Хàëèêîв Ê.Н. Êîíñòèòóöèîííûé­Ñóä­Ðåñïóáëèêè­Тàäжèêèñòàí:­ñòà-
òóñ,­îðãàíèçàöèÿ­è­äåÿòåëüíîñòü.­-­Иçäàòåëüñòâî­­Ìîñêîâñêîãî­óíèâåð-
ñèòåòà,­2009.­-­Ñ.15-16.­
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Пðè­ ýòîì­ àäìèíèñòðàòèâíûå­ òðèáóíàëû­ è­ Ãîññîâåò

Фðàíöèè­ ÿâëÿюòñÿ­ êâàçèñóäåáíûìè­ îðãàíàìè,­ âõîäÿò­ â

ñîñòàâ­îðãàíîâ­óïðàâëåíèÿ­è­ê­ñóäåáíîé­ñèñòåìå­íå­îòíîñÿò-

ñÿ,­íå­ÿâëÿюòñÿ­îðãàíîì­ñóäåáíîé­âëàñòè.­

Ãåðìàíñêàÿ­ìîäåëü,­íàïðîòèâ,­ñîñòîèò­èç­ñïåöèàëèçèðî-

âàííîé­ñèñòåìû­àäìèíèñòðàòèâíûõ­ñóäîâ­âî­ãëàâå­ñ­Âûñøèì

àäìèíèñòðàòèâíûì­ñóäîì­Ãåðìàíèè.­Оíè­ÿâëÿюòñÿ­îðãàíàìè

ñóäåáíîé­âëàñòè,­ïî­îòíîøåíèю­ê­êîòîðûì­âûñøèå­ñóäåáíûå

îðãàíû­îáùåé­юðèñäèêöèè­íå­èìåюò­íèêàêèõ­ïîëíîìîчèé.­Ê

ñìåøàííîé­ ìîäåëè­ àäìèíèñòðàòèâíîé­ юñòèöèè­ â­ íàóчíîé

ëèòåðàòóðå­îòíîñÿò­àäìèíèñòðàòèâíóю­юñòèöèю­Фèíëÿíäèè,

Íèäåðëàíäîâ­ è­ ñòðàí­ Бàëòèè,­ â­ êîòîðûõ­ ïðîÿâëÿюòñÿ­ ýëå-

ìåíòû­îáåèõ­âûøåóïîìÿíóòûõ­ìîäåëåé.­Оäíàêî­â­ïîñëåäíåå

âðåìÿ­ àäìèíèñòðàòèâíàÿ­ юñòèöèÿ­ ýòèõ­ ñòðàí­ òàêжå­ ïðî-

ÿâëÿåò­èíòåðåñ­ê­ãåðìàíñêîé­îáîñîáëåííîé­ìîäåëè4.

Ê­îáùèì­ïðèçíàêàì­ýòèõ­äâóõ­ïðàâîâûõ­èíñòèòóòîâ­ñëåäó-

åò­îòíåñòè­òàêжå­ñóáъåêòíûå­êðèòåðèè.­Тàê,­è­êîíñòèòóöèîííàÿ,

è­àäìèíèñòðàòèâíàÿ­юñòèöèè­ìîãóò­îñóùåñòâëÿòüñÿ­êàê­ñóäåá-

íûìè­îðãàíàìè,­òàê­è­êâàçèñóäåáíûìè­îðãàíàìè,­à­òàêжå­óïîë-

íîìîчåííûìè­íà­òî­äîëжíîñòíûìè­ëèöàìè­îðãàíîâ­ãîñóäàðñò-

âåííîé­âëàñòè.­Тàê,­­Ê.Í.­Хàëèêîâ­ïîäðàçäåëÿåò­îðãàíû­êîíñòè-

òóöèîííîé­ юñòèöèè­ íà­ ñëåäóюùèå­ âèäû:­ îáùèå­ (ãëàâà­ ãîñó-

äàðñòâà,­ïàðëàìåíò,­îðãàíû­ïðîêóðàòóðû)­è­ñïåöèàëèçèðîâàí-

íûå.­Пîñëåäíèå­òàêжå­äåëÿòñÿ­íà­ñóäåáíûå­è­íåñóäåáíûå.­Пî

åãî­ ìíåíèю,­ ê­ ñóäåáíûì­ îðãàíàì­ êîíñòèòóöèîííîé­ юñòèöèè

îòíîñÿòñÿ­ ñóäû­ îáùåé­ юðèñäèêöèè­ è­ ñïåöèàëèçèðîâàííûå

ñóäåáíûå­îðãàíû­–­­Êîíñòèòóöèîííûé­Ñóä.­Íàðÿäó­ñ­ñóäåáíûìè

îðãàíàìè­ êîíñòèòóöèîííîãî­ êîíòðîëÿ­ ñóùåñòâóюò­ è­ íåñóäåá-

íûå­îðãàíû,­èõ­íàçûâàюò­êâàçèñóäåáíûìè­îðãàíàìè5.­­­

Ñóáъåêòàìè,­ îñóùåñòâëÿюùèìè­ àäìèíèñòðàòèâíóю

юñòèöèю,­òàêжå­ìîãóò­áûòü­ñóäåáíûå­è­íåñóäåáíûå­îðãàíû.­Ê

ñóäåáíûì­îðãàíàì­ñëåäóåò­îòíåñòè­êàê­îáùèå,­òàê­è­ñïåöèà-

ëèçèðîâàííûå­ñóäåáíûå­îðãàíû.­Â­ïðàâîâîé­ñèñòåìå­Ðîññèè

è­Тàäжèêèñòàíà­àäìèíèñòðàòèâíàÿ­юñòèöèÿ­îòâåäåíà­ê­êîì-

ïåòåíöèè­îáùèõ­ñóäîâ.­Ñïåöèàëèçèðîâàííûå­ñóäåáíûå­îðãà-

íû,­ îñóùåñòâëÿюùèå­ àäìèíèñòðàòèâíóю­ юñòèöèю,­ ñóùå-

ñòâóюò­â­ïðàâîâûõ­ñèñòåìàõ­òàêèõ­ïîñòñîâåòñêèõ­ãîñóäàðñòâ,

êàê­ Лàòâèÿ,­ Лèòâà,­ Уêðàèíà,­ Ãðóçèÿ,­ êîòîðûå­ èìåюò­ ñàìî-

ñòîÿòåëüíóю­ ñèñòåìó­ àäìèíèñòðàòèâíûõ­ ñóäîâ­ (Лàòâèÿ,

Лèòâà)­ èëè­ àäìèíèñòðàòèâíûå­ ñóäû,­ âõîäÿùèå­ â­ ñèñòåìó

îáùèõ­ñóäîâ­(Уêðàèíà,­Ãðóçèÿ)6.­­­

Ê­ íåñóäåáíûì­ îðãàíàì,­ îñóùåñòâëÿюùèì­ àäìèíèñòðà-

òèâíóю­ юñòèöèю,­ îòíîñÿòñÿ­ êâàçèñóäåáíûå­ êîëëåãèàëüíûå

îðãàíû­ñïåöèàëüíîãî­õàðàêòåðà,­íàïðèìåð­Êîìèññèÿ­ïî­ïðà-

âàì­ ðåáåíêà,­ Êîìèññèÿ­ ïî­ ðàññìîòðåíèю­äåë­ î­ íàðóøåíèè

àíòèìîíîïîëüíîãî­ çàêîíîäàòåëüñòâà­ è­ ò.ï.­ Оðãàíû­ è­ äîëж-

íîñòíûå­ ëèöà­ îðãàíîâ­ ãîñóäàðñòâåííîé­ âëàñòè,­ óïîëíîìî-

чåííûå­ðàññìàòðèâàòü­жàëîáû­è­ çàÿâëåíèÿ­ î­ ïðîòèâîïðàâ-

íûõ­ðåøåíèÿõ,­äåéñòâèÿõ­(áåçäåéñòâèè),­óùåìëÿюùèõ­ïðàâà

è­ñâîáîäû­ãðàжäàí7.

Ñëåäóåò­îòìåòèòü,­чòî­ñèñòåìà­çàêîíîäàòåëüñòâà­î­êîí-

ñòèòóöèîííîé­юñòèöèè­â­Ðåñïóáëèêå­Тàäжèêèñòàí­ê­íàñòîÿ-

ùåìó­âðåìåíè­óжå­ïîëíîñòüю­ñôîðìèðîâàíà.­Â­ýòó­ñèñòåìó

âõîäèò­ñîâîêóïíîñòü­íîðìàòèâíî-ïðàâîâûõ­àêòîâ,­ïîñâÿùåí-

íûõ­îðãàíèçàöèè­è­äåÿòåëüíîñòè­Êîíñòèòóöèîííîãî­Ñóäà­ÐТ.

Ê­ ýòîé­ ñèñòåìå­ îòíîñÿòñÿ­ ïðåжäå­ âñåãî­ Êîíñòèòóöèÿ

Ðåñïóáëèêè­ Тàäжèêèñòàí­ è­ Êîíñòèòóöèîííûé­ çàêîí­ «О

Êîíñòèòóöèîííîì­ Ñóäå­ Ðåñïóáëèêè­ Тàäжèêèñòàí»,­ äðóãèå

êîíñòèòóöèîííûå­ è­ îáûчíûå­ çàêîíû,­ àêòû­ Ìàäжëèñè­ Оëè,

Уêàçû­Пðåçèäåíòà,­ïîñòàíîâëåíèÿ­Пðàâèòåëüñòâà­ÐТ,­à­òàêжå

îòäåëüíûå­ àêòû,­ ïðèíèìàåìûå­ ñàìèì­ Êîíñòèòóöèîííûì

Ñóäîì­ÐТ­(Ðåãëàìåíò,­Пîëîжåíèå,­èíñòðóêöèÿ­è­ò.ä.)8.

Êîí­ôå­ðåí­öèÿ,­ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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9­­­Ñì.­Бàõðàõ Д.Н. Àäìèíèñòðàòèâíîå­ñóäîïðîèçâîäñòâî,­àäìèíèñòðàòèâ-
íàÿ­юñòèöèÿ­è­àäìèíèñòðàòèâíûé­ïðîöåññ//­Ãîñóäàðñòâî­è­ïðàâî.­2005,
№2.;­Зåëåíöîв À.Б. Àäìèíèñòðàòèâíîå­ñóäîïðîèçâîäñòâî­â­Ðîññèè:­ïðî-
áëåìû­ ïðàâîâîãî­ ðåãóëèðîâàíèÿ.//­ Êîíñòèòóöèîííîå­ ïðàâî:­ âîñòîчíî-
åâðîïåéñêîå­îáðàçîâàíèå,­2003,­№2­(43);­Оí­жå.­Àäìèíèñòðàòèâíî-ïðà-
âîâîé­ñïîð:­âîïðîñû­òåîðèè.­–­Ì.:­ÐУÄÍ,­2009.­–­691­ñ.;­Àäìèíèñòðàòèâ-
íîå­ñóäîïðîèçâîäñòâî­â­ÐФ­/юáèëåéíûé­âûïóñê.­–­Âîðîíåж,­2013.­–­1200
ñ.;­ Иáðàãèìîв Ñ.И. Пðîáëåìû­ àäìèíèñòðàòèâíîé­ юñòèöèè­ â­ Тàäжè-
êèñòàíå­è­ñòðàíàõ­ЦÀ.­–­Äóøàíáå:­«Äîíèø»,­2015.­–­678­ñ.­è­äð.

10­Êîäåêñ­ îá­ àäìèíèñòðàòèâíûõ­ ïðîöåäóðàõ­ â­ ÐТ­ (2007­ ã.);­ Ãðàжäàíñêèé
ïðîöåññóàëüíûé­ êîäåêñ­ Ðåñïóáëèêè­ Тàäжèêèñòàí­ (2008­ ã.);
Пðîöåññóàëüíûé­ êîäåêñ­ îá­ àäìèíèñòðàòèâíûõ­ ïðàâîíàðóøåíèÿõ­ ÐТ
(2013­ã.)­//íà­ñàéòå:­http://www.­mmk.tj­
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Íåîáõîäèìî­ îòìåòèòü,­ чòî­ äåéñòâóюùèé­ ­ Ðåãëàìåíò

Êîíñòèòóöèîííîãî­ Ñóäà­ ÐТ­ (2004­ ã.)­ ÿâëÿåòñÿ­ îñíîâíûì

àêòîì.­ ðåãëàìåíòèðóюùèì­ ïðîöåññóàëüíóю­ äåÿòåëüíîñòü

Êîíñòèòóöèîííîãî­Ñóäà.­Оí­ñîñòîèò­èç­5­ãëàâ­è­45­ñòàòåé.­Â

Ðåãëàìåíòå,­íàчèíàÿ­ñ­âîçáóжäåíèÿ­êîíñòèòóöèîííîãî­äåëà,

ïîäðîáíî­ ðåãëàìåíòèðîâàíî:­ êàêèå­ òðåáîâàíèÿ­ ïðåäъ-

ÿâëÿюòñÿ­ê­ðàññìîòðåíèю­äåëà­â­ñóäåáíîì­çàñåäàíèè;­ïîðÿ-

äîê­ ðàññìîòðåíèÿ­ äåëà­ â­ ñóäåáíîì­ çàñåäàíèè;­ ïðèíÿòèå

ñóäåáíîãî­ àêòà;­ à­ òàêжå­ ðàññìîòðåíèå­ Êîíñòèòóöèîííûì

Ñóäîì­ äðóãèõ­ âîïðîñîâ,­ îòíîñÿùèõñÿ­ ê­ åãî­ êîìïåòåíöèè.

Иíàчå­ãîâîðÿ,­ýòî­ïðîöåññóàëüíûé­êîäåêñ­êîíñòèòóöèîííîãî

ñóäîïðîèçâîäñòâà.

Тàêèì­îáðàçîì,­ñ­ óâåðåííîñòüю­ìîжíî­êîíñòàòèðîâàòü,

чòî­ â­ Ðåñïóáëèêå­ Тàäжèêèñòàí­ êîíñòèòóöèîííàÿ­ юñòèöèÿ

ñчèòàåòñÿ­ ïîëíîñòüю­ ñôîðìèðîâàâøåéñÿ,­ чåãî­ íåëüçÿ­ ñêà-

çàòü­îá­àäìèíèñòðàòèâíîé­юñòèöèè.

Â­íàñòîÿùåå­âðåìÿ­àäìèíèñòðàòèâíàÿ­юñòèöèÿ­è­àäìè-

íèñòðàòèâíîå­ñóäîïðîèçâîäñòâî­â­íàøåé­­ðåñïóáëèêå­ñ­îïðå-

äåëåííûìè­ òðóäíîñòÿìè­ ïåðåжèâàåò­ ïðîöåññ­ ôîðìèðîâà-

íèÿ.­­­­Ê­чèñëó­îñíîâíûõ­òðóäíîñòåé­ïðîöåññà­ôîðìèðîâàíèÿ

àäìèíèñòðàòèâíîãî­ ñóäîïðîèçâîäñòâà­ ñëåäóåò­ îòíåñòè

íåïðàâèëüíîå­ ïðåäñòàâëåíèå­ î­ òîì,­ чòî­ àäìèíèñòðàòèâíîå

ñóäîïðîèçâîäñòâî­–­ýòî­ÿêîáû­ðàññìîòðåíèå­ñóäàìè­äåë­îá

àäìèíèñòðàòèâíûõ­ïðàâîíàðóøåíèÿõ.­Тàêàÿ­êîíöåïöèÿ,­óâû,

äîìèíèðóåò­íå­òîëüêî­â­ïðàâîñîçíàíèè­ïîëèòèчåñêîé­ýëèòû,

íî­è­ó­ñóäåé,­­юðèñòîâ­­ïðàêòèêîâ.­Â­òåíè­òàêîãî­ïðåäñòàâëå-

íèÿ­ñóùåñòâîâàâøèå­íîðìû­çàêîíîäàòåëüñòâà­è­íûíå­ñóùå-

ñòâóюùèå­íîðìû­ÃПÊ,­ÊîÝÑ,­ÊÀП­Ðåñïóáëèêè­Тàäжèêèñòàí,

ðåãëàìåíòèðóюùèå­ ñóäîïðîèçâîäñòâî­ ïî­ ïóáëèчíî-ïðàâî-

âûì­äåëàì,­à­èìåííî­äåëàì­îá­îñïàðèâàíèè­íîðìàòèâíûõ­è

íåíîðìàòèâíûõ­àêòîâ,­äåéñòâèé­(áåçäåéñòâèÿ)­îðãàíîâ­ãîñó-

äàðñòâåííîé­âëàñòè,­óùåìëÿюùèõ­ïðàâà­ãðàжäàí,­îñòàюòñÿ

íåçàìåчåííûìè,­ôàêòèчåñêè­íåðåàëèçîâàííûìè.­Бîëåå­òîãî,

íåâåðíîå­ ïðåäñòàâëåíèå­ î­ ñóùíîñòè,­ çíàчåíèè­ è­ ôóíêöèÿõ

àäìèíèñòðàòèâíîé­юñòèöèè­ïðèâåëî­ê­òîìó,­чòî­â­çàêîíîäà-

òåëüíîì­ îôîðìëåíèè­ ïîäîòðàñëü­ ïðåîáëàäàëà­ íàä­ îòðàñ-

ëüю,­чòî­íå­ñîîòâåòñòâóåò­îáùåé­òåîðèè­ïðàâà.­

Пîä­ àäìèíèñòðàòèâíûì­ ïðîöåññóàëüíûì­ ïðàâîì­ êàê

ñàìîñòîÿòåëüíîé­îòðàñëüю­ïðàâà­è­îòðàñëüю­íàóêè­àäìèíè-

ñòðàòèâíîãî­ïðàâà­â­øèðîêîì­ñìûñëå­ñëîâà­ïîäðàçóìåâàåò-

ñÿ:­à)­èíñòèòóò­àäìèíèñòðàòèâíûõ­ïðîöåäóð­(ïðîöåäóðà­äåÿ-

òåëüíîñòè­îðãàíîâ­ãîñóäàðñòâåííîé­âëàñòè,­ïðèíÿòèå­àäìè-

íèñòðàòèâíîãî­àêòà,­ñîâåðøåíèå­óïðàâëåíчåñêèõ­äåéñòâèé­è

ò.ï.);­ á)­ àäìèíèñòðàòèâíîå­ ñóäîïðîèçâîäñòâî­ (ïîäðàçóìå-

âàюùåå­ñóäåáíûé­ïîðÿäîê­ðàññìîòðåíèÿ­жàëîá­è­çàÿâëåíèé

ãðàжäàí­ ïðîòèâ­ íåïðàâîìåðíûõ­ àêòîâ,­ äåéñòâèÿ­ (áåçäåé-

ñòâèÿ)­àäìèíèñòðàòèâíîãî­îðãàíà,­åãî­äîëжíîñòíîãî­ëèöà­è

ãîñóäàðñòâåííîãî­ñëóжàùåãî).­Â­ ýòîì­ êàòåãîðèàëüíîì­ðÿäó

ðàññìîòðåíèå­ äåë­ îá­ àäìèíèñòðàòèâíûõ­ ïðàâîíàðóøåíèÿõ

êàê­ àäìèíèñòðàòèâíî-юðèñäèêöèîííàÿ­ ôîðìà­ îòíîñèòñÿ­ ê

ïîäîòðàñëè­àäìèíèñòðàòèâíîãî­ñóäîïðîèçâîäñòâà.­Ýòî­ïîä-

òâåðжäåíî­ íàóêîé­ àäìèíèñòðàòèâíî-ïðîöåññóàëüíîãî

ïðàâà9 è­ ñîâðåìåííûì­ çàêîíîäàòåëüñòâîì10.­ Тàê,­ ÃПÊ­ ÐТ

ïðåäóñìàòðèâàåò­ ñïåöèàëüíóю­ ãëàâó­ 26­ ­ “Пðîèçâîäñòâî­ ïî

äåëàì­îá­îñïàðèâàíèè­ðåøåíèé­îðãàíîâ­è­äîëжíîñòíûõ­ëèö,

óïîëíîìîчåííûõ­ ðàññìàòðèâàòü­ äåëà­ îá­ àäìèíèñòðàòèâíûõ

ïðàâîíàðóøåíèÿõ”;­Пðîöåññóàëüíûé­Êîäåêñ­îá­àäìèíèñòðà-

òèâíûõ­ïðàâîíàðóøåíèÿõ­â­ðàçäåëå­IV­ãëàâå­12­òàêжå­ðåãëà-

ìåíòèðóåò­ïåðåñìîòð­ïîñòàíîâëåíèé­ñóäà,­óïîëíîìîчåííûõ

ãîñóäàðñòâåííûõ­ îðãàíîâ­ (äîëжíîñòíûõ­ ëèö)­ ïî­ äåëó­ îá

àäìèíèñòðàòèâíûõ­ïðàâîíàðóøåíèÿõ.­

Íåñìîòðÿ­ íà­ ýòè­ çàêîíîäàòåëüíûå­ àêòû,­ ïîäòâåðжäàю-

ùèå­ ñóùåñòâîâàíèå­ àäìèíèñòðàòèâíîé­ юñòèöèè,­ àäìèíè-

ñòðàòèâíîãî­ ñóäîïðîèçâîäñòâà,­ â­ äåéñòâóюùåå­ çàêîíîäà-

òåëüñòâî­âíåñåíû­ÿâíî­îøèáîчíûå­è­íåêîððåêòíûå­èçìåíå-

íèÿ.­Íàïðèìåð,­ ­â­ч.­3­ñò.­2­Êîíñòèòóöèîííîãî­çàêîíà­ÐТ­«О

Êîí­ôå­ðåí­öèÿ,­ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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ñóäàõ­â­Ðåñïóáëèêå­Тàäжèêèñòàí»­â­ðåäàêöèè­2001­ã.,­àäìè-

íèñòðàòèâíîå­ ñóäîïðîèçâîäñòâî­ ïðèçíàíî­ ôîðìîé­ îñó-

ùåñòâëåíèÿ­ ñóäåáíîé­ âëàñòè.­ И­ ýòî­ áûëî­ ïðàâèëüíî,

ïîñêîëüêó­ çàêîíîäàòåëüíîå­ ñëîâîñîчåòàíèå­ «àäìèíèñòðà-

òèâíîå­ñóäîïðîèçâîäñòâî»­âáèðàëî­â­ñåáÿ­êàê­чàñòü­îáùåãî

àäìèíèñòðàòèâíîãî­ ñóäîïðîèçâîäñòâà,­ òàê­ è­ ïðîèçâîäñòâî

ïî­ðàññìîòðåíèю­ñóäàìè­äåë­îá­àäìèíèñòðàòèâíûõ­ïðàâîíà-

ðóøåíèÿõ.­ Íåñìîòðÿ­ íà­ ýòî,­ Êîíñòèòóöèîííûé­ çàêîí­ ÐТ­ «О

ñóäàõ­ â­ Ðåñïóáëèêå­ Тàäжèêèñòàí»­ â­ íîâîé­ ðåäàêöèè­ îò

26.07.2014­ ã.­ â­ ñò.­ 2,­ ч.­ 4­ âíåñ­èçìåíåíèå­è,­ ñóçèâ­ ïðåäìåò

àäìèíèñòðàòèâíîãî­ ñóäîïðîèçâîäñòâà,­ çàìåíèë­ ñëîâîñîчå-

òàíèå­«àäìèíèñòðàòèâíîå­ñóäîïðîèçâîäñòâî»­íà­ñëîâîñîчå-

òàíèå­ «ñóäîïðîèçâîäñòâî­ ïî­ äåëàì­ îá­ àäìèíèñòðàòèâíûõ

ïðàâîíàðóøåíèÿõ».

Ñëåäóåò­ îòìåòèòü,­ чòî­ ïî­ íåèçâåñòíûì­ ïðèчèíàì­ (âîç-

ìîжíî­ è­ ê­ ñчàñòüю)­ â­ ðóññêîì­ ïåðåâîäå­ Êîíñòèòóöèîííîãî

çàêîíà­«О­ñóäàõ­Ðåñïóáëèêè­Тàäжèêèñòàí»­2014­ã.­ñëîâîñîчå-

òàíèå­«àäìèíèñòðàòèâíîå­ñóäîïðîèçâîäñòâî»­íå­ïîäâåðãíó-

òî­ èçìåíåíèю,­ à­ îñòàâëåíî­ êàê­ ïðåжäå.­ Íî­ íàì­ ïðåäñòàâ-

ëÿåòñÿ,­ чòî­ ýòî­ òåõíèчåñêàÿ­ îøèáêà,­ èáî­ â­ ñòàòüÿõ­ ­ 36­ è­ 72

Çàêîíà­ îòíîñèòåëüíî­ êîëëåãèè­ àäìèíèñòðàòèâíûõ­ ñóäîâ

Âåðõîâíîãî­Ñóäà­ÐТ­è­îáëàñòíûõ­ñóäîâ­íàçâàíèÿ­ýòèõ­êîëëå-

ãèé­ èçìåíåíû­ íà­ ñóäåáíûå­ êîëëåãèè­ ïî­ äåëàì­ îá­ àäìèíè-

ñòðàòèâíûõ­ïðàâîíàðóøåíèÿõ11.

Пðè­òàêèõ­ïîäõîäàõ­ê­èíñòèòóòó­àäìèíèñòðàòèâíîé­юñòè-

öèè,­ êîòîðàÿ­ îñóùåñòâëÿåòñÿ­ â­ ôîðìå­ àäìèíèñòðàòèâíîãî

ñóäîïðîèçâîäñòâà,­ òðóäíî­ ïðåäñòàâèòü,­ çàâåðøèòñÿ­ ëè

êîãäà-íèáóäü­â­íàøåé­ðåñïóáëèêå­åãî­ôîðìèðîâàíèå,­çàêîí-

чèòñÿ­ëè­îíî­ñîçäàíèåì­ñïåöèàëèçèðîâàííîé­ñèñòåìû­àäìè-

íèñòðàòèâíûõ­ ñóäîâ,­ ïðèçâàííûõ­ ðåàëèçîâàòü­ îñíîâíóю

ôóíêöèю­ïðàâîâîãî­ãîñóäàðñòâà­–­çàùèòó­ïóáëèчíûõ­ñóáъåê-

òèâíûõ­ ïðàâ­ è­ ñâîáîä­ ãðàжäàí­ îò­ àäìèíèñòðàòèâíîãî­ ïðî-

èçâîëà.­

Âåäü­àäìèíèñòðàòèâíàÿ­ ­ ­юñòèöèÿ­â­ñîâðåìåííîì­ãîñó-

äàðñòâå­ ïðåäíàçíàчåíà­ äëÿ­ óñòðàíåíèÿ­ îøèáîê­ è­ çëîóïî-

òðåáëåíèé­ â­ ñôåðå­ ïóáëèчíîãî­ óïðàâëåíèÿ,­ çàùèòû­ ïðàâ­ è

çàêîííûõ­èíòåðåñîâ­чàñòíûõ­ëèö­îò­íåïðàâîìåðíûõ­äåéñòâèé

è­ðåøåíèé­ïóáëèчíîé­âëàñòè.­Ýòî­ïðåäîïðåäåëÿåò­åå­îñîáîå

ìåñòî­â­ìåõàíèçìå­ïðàâîâîãî­ãîñóäàðñòâà,­êîòîðîå­â­ñâîèõ

îñíîâîïîëàãàюùèõ­ ïðèíöèïàõ­ îðèåíòèðóåòñÿ­ íà­ îáåñïåчå-

íèå­ áàëàíñà­ îáùåñòâåííûõ­ è­ чàñòíûõ­ èíòåðåñîâ­ íà­ îñíîâå

çàêîíà­è­ïîñðåäñòâîì­çàêîíà.­­Ñóòü­ìîäåëè­ïðàâîâîãî­ãîñó-

äàðñòâà­–­â­îïðåäåëåíèè­åãî­êîíòóðîâ­êàê­ãîñóäàðñòâà,­êîòî-

ðîå­ ñàìî­ ñåáÿ­ îãðàíèчèâàåò­ çàêîíîì,­ ïîäчèíÿåòñÿ­ ñîçäàí-

íûì­èì­ñàìèì­ïðàâîïîðÿäêó­è­юðèñäèêöèîííîìó­êîíòðîëю.

Íà­îñíîâå­ýòîé­ìîäåëè­âûñòðàèâàåòñÿ­ïàðàäèãìà­îïòèìàëü-

íîé­ îðãàíèçàöèè­ ñîâðåìåííîãî­ ãîñóäàðñòâà­ êàê­ ïðàâîâîãî,

ñîöèàëüíîãî,­ äåìîêðàòèчåñêîãî,­ ïîçâîëÿюùåãî­ îáåñïåчèòü

ñâîèì­ ãðàжäàíàì­ ñîáëюäåíèå­ èõ­ ôóíäàìåíòàëüíûõ­ ïðàâ­ è

ñâîáîä,­çàêîííîñòü­è­ñîöèàëüíóю­ñïðàâåäëèâîñòü.

Пîýòîìó,­íà­íàø­âçãëÿä,­öåëü­è­çàäàчè­êîíñòèòóöèîííîé

è­ àäìèíèñòðàòèâíîé­ юñòèöèé­ –­ îáåñïåчåíèå­ âåðõîâåíñòâà

Êîíñòèòóöèè,­âåðõîâåíñòâà­çàêîíà,­êàê­êðèòåðèåâ ïðàâîâîãî

ãîñóäàðñòâà,­ êîòîðûå­îñóùåñòâëÿюòñÿ­ïîñðåäñòâîì­íîðìî-

êîíòðîëÿ­ â­ ôîðìå­ êîíñòèòóöèîííîãî­ è­ àäìèíèñòðàòèâíîãî

ïðàâîñóäèÿ.­­Иñõîäÿ­èç­ýòîãî,­íóжíî­îòìåòèòü,­чòî­êàê­àäìè-

íèñòðàòèâíàÿ­ юñòèöèÿ,­ òàê­ è­ êîíñòèòóöèîííàÿ­ юñòèöèÿ­ â

Ðåñïóáëèêå­ Тàäжèêèñòàí­ äîëжíû­ íàéòè­ ñâîå­ ïðèçíàíèå­ è

çàêîíîäàòåëüíîå­ óòâåðжäåíèå.­ Пðåäñòàâëÿåòñÿ,­ чòî­ â­ ðåñ-

ïóáëèêå­ èìåюòñÿ­ íåîáõîäèìûå­ äîêòðèíàëüíûå­ è­ çàêîíîäà-

òåëüíûå­ïðåäïîñûëêè­äëÿ­­ðàçðàáîòêè­è­ïðèíÿòèÿ­Êîäåêñà­îá

àäìèíèñòðàòèâíîì­ñóäîïðîèçâîäñòâå.­

Êîí­ôå­ðåí­öèÿ,­ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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К. Каðимзîда 

Зàìåñòèòåëь Пðåäñåäàòåëÿ 
Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè Тàäжèêèñòàí, 

êàíäèäàò ïîëèòè÷åñêèõ íàóê

Êîíñòèòóöèîíàëèзì­-­

îñíîâà­ðàзâèòèÿ­îðãàíà­êîíñòèòóöèîííîãî

êîíòðîëÿ­â­Òàäæèêèñòàíå

Â­ íîÿáðå­ ýòîãî­ ãîäà­ èñïîëíÿåòñÿ­ ðîâíî­ 20­ ëåò­ ñî­ äíÿ

îáðàçîâàíèÿ­ Êîíñòèòóöèîííîãî­ ­ Ñóäà­ ­ Ðåñïóáëèêè­ Тàäжè-

êèñòàí.­Ýòî­ãîäû­îáðàçîâàíèÿ,­ðàçâèòèÿ­è­íàõîжäåíèÿ­ñâîå-

ãî­ ïîëèòèчåñêîãî­ è­ ïðàâîâîãî­ îáëèêà­ â­ ñèñòåìå­ ãîñóäàðñò-

âåííîé­è­ñóäåáíîé­âëàñòè.

Âîçíèêíîâåíèå­èäåè­î­ðàçâèòèè­ãîñóäàðñòâåííîé­âëàñòè

íà­îñíîâå­òåîðèè­ðàçäåëåíèÿ­­âëàñòåé,­ÿâëÿюùåéñÿ­îäíîé­èç

ôóíäàìåíòàëüíûõ­ êîíöåïöèé­ è­ ïîäõîäîâ­ êîíñòèòóöèîíàëèç-

ìà,­ ­ äëÿ­ ïîëèòèчåñêîé­ è­ ïðàâîâîé­ äåéñòâèòåëüíîñòè­ Тàäжè-

êèñòàíà,­ êàê­ è­ äðóãèõ­ ïîñòñîâåòñêèõ­ ãîñóäàðñòâ,­ ÿâëÿåòñÿ

ñîâåðøåííî­íîâîé­òåìàòèêîé,­êîíöåïöèåé­è­êîíñòðóêöèåé.

Хîòÿ­äàííàÿ­òåîðèÿ­èìååò­ñîëèäíóю­­èñòîðèю­ôîðìèðî-

âàíèÿ­è­ðàçâèòèÿ­è­äàâíî­áûëà­îáъÿâëåíà­â­áîëüøèíñòâå­êîí-

ñòèòóöèé­äåìîêðàòèчåñêèõ­ ­ ãîñóäàðñòâ­ìèðà,­îäíàêî­â­Тàä-

жèêèñòàíå­îíà­âïåðâûå­ïðîçâóчàëà­â­Äåêëàðàöèè­î­ñóâåðå-

íèòåòå­Ðåñïóáëèêè­Тàäжèêèñòàí­îò­24­àâãóñòà­1990­ãîäà­è­â

Оáðàùåíèè­Âåðõîâíîãî­Ñîâåòà­Ðåñïóáëèêè­Тàäжèêèñòàí­îò­9

ñåíòÿáðÿ­ 1991­ ãîäà­ «О­ ãîñóäàðñòâåííîé­ íåçàâèñèìîñòè

Ðåñïóáëèêè­Тàäжèêèñòàí».

Ýòè­äâà­èñòîðèчåñêèõ­äîêóìåíòà,­ïðèäàâ­ïîëèòèчåñêóю­è

ïðàâîâóю­ çíàчèìîñòü­ íåçàâèñèìîñòè­ Ðåñïóáëèêè­ Тàäжè-

êèñòàí,­ ñîçäàëè­ áëàãîïîëóчíóю­ ñîçèäàòåëüíóю­ àòìîñôåðó

äëÿ­ðàçâèòèÿ­âñåõ­îòðàñëåé­ñîöèàëüíî-ïîëèòèчåñêîé­жèçíè

òàäжèêñêîãî­îáùåñòâà.

Â­ýòîé­Äåêëàðàöèè,­íàðÿäó­ñ­äðóãèìè­âàжíåéøèìè­ïðèí-

öèïàìè­ ãîñóäàðñòâåííîãî­ ñòðîèòåëüñòâà,­ áûëî­ îáъÿâëåíî:

«Ãîñóäàðñòâåííàÿ­ âëàñòü­ â­ Ðåñïóáëèêå­ Тàäжèêèñòàí­ îñó-

ùåñòâëÿåòñÿ­ ïî­ ïðèíöèïó­ åё­ ðàçäåëåíèÿ­ íà­ çàêîíîäàòåëü-

íóю,­èñïîëíèòåëüíóю­è­ñóäåáíóю».

Ðåàëèçàöèю­ òåîðèè­ è­ ïðàêòèêè­ ðàçäåëåíèÿ­ ãîñóäàðñò-

âåííîé­âëàñòè,­êîòîðàÿ­çàíèìàåò­îñîáîå­ìåñòî­â­ôîðìèðî-

âàíèè­ ãîñóäàðñòâåííîñòè,­ íåâîçìîжíî­ ïðîâåñòè­ áåç­ êîí-

êðåòíîé­êîíñòèòóöèîííîé­ðåôîðìû­è­ïðèíÿòèÿ­Êîíñòèòóöèè.

Иñõîäÿ­èç­ýòîãî,­6­íîÿáðÿ­1994­ãîäà­ïóòåì­âñåíàðîäíîãî

ðåôåðåíäóìà­áûëà­ïðèíÿòà­Êîíñòèòóöèÿ­íåçàâèñèìîãî­ãîñó-

äàðñòâà­Тàäжèêèñòàí.­

Êîíñòèòóöèåé­ ñîçäàíà­ ðåàëüíàÿ­ ïðàâîâàÿ­ áàçà­ ôîðìè-

ðîâàíèÿ­ è­ ðàçâèòèÿ­ ðÿäà­ íîâûõ­ ãîñóäàðñòâåííûõ­ è­ îáùå-

ñòâåííî-ïîëèòèчåñêèõ­ èíñòèòóòîâ,­ â­ òîì­ чèñëå­ Êîíñòèòó-

öèîííîãî­ Ñóäà­ Ðåñïóáëèêè­ Тàäжèêèñòàí.­ Êîíñòèòóöèîííûé

Ñóä­óчðåжäåí­êàê­ñïåöèàëèçèðîâàííûé­îðãàí­êîíñòèòóöèîí-

íîãî­ êîíòðîëÿ,­ êîòîðûé­ ÿâëÿåòñÿ­ íåçàâèñèìûì­ îðãàíîì

ñóäåáíîé­âëàñòè­è­îñóùåñòâëÿåò­ñâîю­äåÿòåëüíîñòü­â­öåëÿõ

îõðàíû­ è­ îáåñïåчåíèÿ­ âåðõîâåíñòâà­ è­ íåïîñðåäñòâåííîãî

äåéñòâèÿ­íîðì­Êîíñòèòóöèè,­à­ òàêжå­çàùèòû­ïðàâ­è­ñâîáîä

чåëîâåêà­è­ãðàжäàíèíà.­­

Ââåäåíèå­ãîñóäàðñòâîì­Ðåñïóáëèêè­Тàäжèêèñòàí­â­ñâîю

ïðàâîâóю­ ñèñòåìó­ êîíñòèòóöèîííîãî­ ïðàâîñóäèÿ­ óêàçûâàåò

íà­òî,­чòî­ãîñóäàðñòâî­ïðåäïîчèòàëî­ïðåäîñòàâèòü­ïîëíîìî-

чèÿ­ ïî­ ïðèíÿòèю­ ðåøåíèé­ î­ êîíñòèòóöèîííî-ïðàâîâûõ

âîïðîñàõ­ ñïåöèàëèçèðîâàííîìó­ îðãàíó,­ òàê­ êàê­ ñïåöèôèêà

îðãàíà­êîíñòèòóöèîííîãî­êîíòðîëÿ,­êàê­è­âñåé­ñóäåáíîé­âëà-

ñòè,­ çàêëючàåòñÿ­ â­ åãî­ îòíîñèòåëüíîì­ ïîñòîÿíñòâå,­ íåé-

òðàëüíîñòè­è­íåçàâèñèìîñòè.

Ñëåäóåò­îòìåòèòü,­ чòî­èíñòèòóò­ êîíñòèòóöèîííîãî­ êîíò-

ðîëÿ­â­Ðåñïóáëèêå­Тàäжèêèñòàí­âîçíèê­â­1990­ãîäó­ñ­óчðåж-

äåíèåì­ Êîìèòåòà­ êîíñòèòóöèîííîãî­ íàäçîðà­ Ðåñïóáëèêè

Тàäжèêèñòàí,­ñîçäàíèå­êîòîðîãî­áûëî­ïðîäèêòîâàíî­ïîòðåá-

íîñòÿìè­ îáùåñòâåííîãî­ è­ ãîñóäàðñòâåííîãî­ ðàçâèòèÿ,­ à

òàêжå­ íåîáõîäèìîñòüю­ ñîçäàíèÿ­ íîâåéøåãî­ èíñòèòóòà­ â

ñèñòåìå­îðãàíîâ­ãîñóäàðñòâåííîé­âëàñòè.­

Íàçâàííûé­êîìèòåò­îñóùåñòâëÿë­íàäçîð­â­ñôåðå­ñîáëю-

äåíèÿ­è­ðåàëèçàöèè­íîðì­Êîíñòèòóöèè­è­âïîñëåäñòâèè­ñûã-

Êîí­ôå­ðåí­öèÿ,­ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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1 Пðîãðàììà­ñóäåáíî-ïðàâîâîé­ðåôîðìû­â­Ðåñïóáëèêå­Тàäжèêèñòàí­îò­23
èюíÿ­­2007­ã.,­№271.­–­­Ñ.­3.

4948

ðàë­ ñóùåñòâåííóю­ ðîëü­ â­ óчðåжäåíèè­ Êîíñòèòóöèîííîãî

Ñóäà­Ðåñïóáëèêè­Тàäжèêèñòàí.

Оñîáîå­çíàчåíèå­ðîëè­è­ìåñòà­Êîíñòèòóöèîííîãî­Ñóäà­â

ñèñòåìå­ ãîñóäàðñòâåííîé­è­ ñóäåáíîé­ âëàñòè,­ åãî­ êîìïåòåí-

öèÿ­áûëè­çàêðåïëåíû­â­îòäåëüíîé­ñòàòüå­­Êîíñòèòóöèè­ñòðà-

íû,­ñ­ òåì­чòîáû­îí­ìîã­ýôôåêòèâíî­îñóùåñòâëÿòü­ñóäåáíóю

âëàñòü,­âëàñòü,­êîòîðàÿ­âîçìîжíà­è­ýôôåêòèâíà­ëèøü­â­êîí-

òåêñòå­òåîðèè­ðàçäåëåíèÿ­âëàñòåé,­èñêëючàюùåé­èçëèøíюю

êîíöåíòðàöèю­ âëàñòè­ è­ ãàðàíòèðóюùåé­ ãðàжäàíàì­ ïîäëèí-

íóю­ ñâîáîäó.­ Âëàñòü,­ êîòîðàÿ­ ÿâëÿåòñÿ­ ðåçóëüòàòîì­ ñàìî-

îãðàíèчåíèÿ­ãîñóäàðñòâà,­äîïóñêàюùåãî­êîíòðîëü­íàä­ñîáîé

ñî­ñòîðîíû­íåçàâèñèìîãî­îðãàíà­êîíñòèòóöèîííîãî­êîíòðîëÿ.

Тàêèì­­îáðàçîì,­îáðàçîâàíèå­­Êîíñòèòóöèîííîãî­Ñóäà­â

Тàäжèêèñòàíå,­ êàê­ è­ ñàìîãî­ ãîñóäàðñòâà­ Ðåñïóáëèêà

Тàäжèêèñòàí,­ èìååò­ íåïîñðåäñòâåííóю­ ñâÿçü­ ñ­ ãîñóäàðñò-

âåííîé­ íåçàâèñèìîñòüю­ Ðåñïóáëèêè­ Тàäжèêèñòàí,­ êîòîðàÿ

ÿâëÿåòñÿ­âàжíåéøèì­ïîëèòèêî-ïðàâîâûì­è­ñîöèàëüíî-êóëü-

òóðíûì­ñîáûòèåì­â­íîâåéøåé­èñòîðèè­òàäжèêñêîãî­íàðîäà.­

Оíà­êàê­ñèìâîë­ñчàñòüÿ­è­áëàãîïîëóчèÿ­çàëîжèëà­ðåàëü-

íóю­ îñíîâó­ äëÿ­ ïîñòðîåíèÿ­ íàöèîíàëüíîé­ ãîñóäàðñòâåííî-

ñòè,­ ðàçâèòèÿ­ ãðàжäàíñêîãî­ îáùåñòâà,­ îáåñïåчåíèÿ­ áåçî-

ïàñíîñòè­ è­ ñïîêîéñòâèÿ­ â­ îáùåñòâå,­ ñîöèàëüíî-ïîëèòèчå-

ñêîé­ñòàáèëüíîñòè­â­ñòðàíå­è­ïîâûøåíèÿ­ñàìîñîçíàíèè­êàж-

äîãî­чëåíà­îáùåñòâà.

Ðàçâèòèю­ èíñòèòóòà­ êîíñòèòóöèîííîãî­ êîíòðîëÿ­ â

Тàäжèêèñòàíå­ ïðèäàåò­ âàжíîå­ çíàчåíèå­ è­ ðóêîâîäñòâî

íàøåé­ ñòðàíû.­ Тàê,­ íà­ îñíîâàíèè­ Пîñëàíèÿ­ Пðåçèäåíòà

Ðåñïóáëèêè­Тàäжèêèñòàí­óâàжàåìîãî­Ýìîìàëè­Ðàõìîíà­ïàð-

ëàìåíòó­ñòðàíû­áûëà­ðàçðàáîòàíà­è­â­èюíå­2007­ãîäà­áûëà

ïðèíÿòà­ Пðîãðàììà­ ñóäåáíî-ïðàâîâîé­ ðåôîðìû­ â­ Ðåñïóá-

ëèêå­Тàäжèêèñòàí.­

Â­ чàñòíîñòè,­ â­ ýòîé­Пðîãðàììå­îòìåчàåòñÿ,­ чòî­ «îäíîé

èç­ ãëàâíûõ­öåííîñòåé­Êîíñòèòóöèè­ñóâåðåííîãî­ ­ Тàäжèêèñ-

òàíà­ÿâëÿåòñÿ­­âåðõîâåíñòâî­­è­­íåïîñðåäñòâåííîå­äåéñòâèå

åё­íîðì.­­Ñ­öåëüю­îáåñïåчåíèÿ­­ýòèõ­­öåííîñòåé­­­è­­­çàùèòû

Êîíñòèòóöèè­­­áûë­­­ñîçäàí­Êîíñòèòóöèîííûé­­Ñóä,­áîëåå­­чåì

äåñÿòèëåòíÿÿ­ äåÿòåëüíîñòü­ êîòîðîãî­ äîêàçàëà­ íåîáõîäè-

ìîñòü­è­çíàчåíèå­ýòîãî­îðãàíà­äëÿ­­íîâîé­­òàäжèêñêîé­ãîñó-

äàðñòâåííîñòè,­­à­­òàêжå­­ïîêàçàëà,­­чòî­­äëÿ­ïðîãðåññà­è­ðàç-

âèòèÿ­ îáùåñòâà­ íåîáõîäèìî­ óêðåïëåíèå­ ñòàòóñà­ è­ ðîëè

Êîíñòèòóöèîííîãî­Ñóäà».

Â­ äàííîì­ äîêóìåíòå­ òàêжå­ ­ îòìåчàåòñÿ,­ чòî­ «óчèòûâàÿ

îïûò­ è­ ïðàêòèêó­ äåÿòåëüíîñòè­ Êîíñòèòóöèîííîãî­ Ñóäà

Ðåñïóáëèêè­Тàäжèêèñòàí,­à­òàêжå­êîðåííûå­èçìåíåíèÿ,­ïðî-

èçîøåäøèå­â­òåчåíèå­ïîñëåäíèõ­ëåò­â­ñîöèàëüíî-ïîëèòèчå-

ñêîé­ жèçíè­ ñòðàíû,­ íåîáõîäèìî­ ðàñøèðèòü­ ïîëíîìîчèÿ

Êîíñòèòóöèîííîãî­ Ñóäà­ ïîñðåäñòâîì­ äàчè­ çàêëючåíèÿ­ ïî

ïðîåêòàì­ èçìåíåíèé­ è­ äîïîëíåíèé,­ âíîñèìûõ­ â­ Êîíñòèòó-

öèю,­à­òàêжå­ïî­ïðîåêòàì­çàêîíîâ­è­äðóãèì­âîïðîñàì,­âûíî-

ñèìûì­íà­âñåíàðîäíûé­ðåôåðåíäóì.

Íåîáõîäèìîñòü­äàчè­Êîíñòèòóöèîííûì­Ñóäîì­çàêëючå-

íèÿ­ ïî­ ïðîåêòàì­ î­ âíåñåíèè­ èçìåíåíèé­ è­ äîïîëíåíèé­ â

Êîíñòèòóöèю,­à­òàêжå­ïî­âîïðîñàì,­âûíîñèìûì­íà­âñåíàðîä-

íûé­ ðåôåðåíäóì,­ îáóñëîâëåíà­ òåì,­ чòî­ ýòè­ ïðåäëîжåíèÿ

äîëжíû­ñîîòâåòñòâîâàòü­ïðèíöèïàì­è­îñíîâíûì­öåííîñòÿì

Êîíñòèòóöèè»1.­

Äëÿ­ äîñòèжåíèÿ­ íàçâàííûõ­ öåëåé,­ à­ òàêжå­ ïîëíîãî­ è

ýôôåêòèâíîãî­îñóùåñòâëåíèÿ­ êîíñòèòóöèîííîãî­ êîíòðîëÿ­â

Ðåñïóáëèêå­Тàäжèêèñòàí­20­ìàðòà­2008­ ãîäà­áûëè­âíåñåíû

ñîîòâåòñòâóюùèå­èçìåíåíèÿ­è­äîïîëíåíèÿ­â­Êîíñòèòóöèîí-

íûé­ çàêîí­ Ðåñïóáëèêè­ Тàäжèêèñòàí­ «О­ Êîíñòèòóöèîííîì

Ñóäå­ Ðåñïóáëèêè­ Тàäжèêèñòàí»,­ íà­ îñíîâàíèè­ чåãî­ áûëè

óñîâåðøåíñòâîâàíû­ïîëíîìîчèÿ­Êîíñòèòóöèîííîãî­Ñóäà­è

ðàñøèðåí­ êðóã­ ñóáъåêòîâ­ îáðàùåíèÿ­ â­ Êîíñòèòóöèîííûé

Ñóä.

Пîñëå­ýòîãî­Êîíñòèòóöèîííûé­Ñóä­îïðåäåëÿåò­ñîîòâåò-

ñòâèå­Êîíñòèòóöèè­Ðåñïóáëèêè­Тàäжèêèñòàí­ïðîåêòàì­èçìå-

íåíèé­ è­ äîïîëíåíèé,­ âíîñèìûõ­ â­ Êîíñòèòóöèю­ Ðåñïóáëèêè

Тàäжèêèñòàí,­ ïðîåêòàì­ çàêîíîâ­ è­ äðóãèõ­ âîïðîñîâ,­ ïðåä-

ñòàâëÿåìûõ­íà­âñåíàðîäíûé­ðåôåðåíäóì.

Êðîìå­òîãî,­ãðàжäàíå,­ñóäû­è­ñóäüè­Ðåñïóáëèêè­Тàäжè-

êèñòàí­ïðèîáðåëè­ïðàâî­îáðàùåíèÿ­â­Êîíñòèòóöèîííûé­Ñóä

Ðåñïóáëèêè­Тàäжèêèñòàí­ïî­ ­ êîíêðåòíûì­äåëàì.­Уïîëíîìî-

чåííûé­ïî­ïðàâàì­чåëîâåêà­­òàêжå­ïðèçíàí­ñóáъåêòîì­îáðà-

ùåíèÿ­â­Êîíñòèòóöèîííûé­Ñóä.­­

Êîí­ôå­ðåí­öèÿ,­ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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2­­­Ñîíèíà Л.В. Êîíñòèòóöèîíàëèçì­â­Ðîññèéñêîé­Фåäåðàöèè­êàê­ïîëèòèêî-
ïðàâîâîé­ðåжèì.­Àâòîðåô,­äèñ….­êàíä.­юð.­íàóê.­-­Åêàòåðèíáóðã,­2001.­–
Ñ.­7-8.

5150

Âíåñёííûå­ â­ Êîíñòèòóöèîííûé­ çàêîí­ èçìåíåíèÿ­ è

äîïîëíåíèÿ­ ñâèäåòåëüñòâóюò­ î­ çàìåòíîì­ ìåñòå­ Êîíñòèòó-

öèîííîãî­ Ñóäà­ â­ ñèñòåìå­ ãîñóäàðñòâåííîé,­ â­ òîì­ чèñëå

ñóäåáíîé­âëàñòè,­ïðèâåðжåííîñòè­ãîñóäàðñòâà­Тàäжèêèñòàí

îáùåïðèçíàííûì­öåííîñòÿì,­à­òàêжå­î­ðàçâèòèè­äåìîêðàòè-

чåñêèõ­èíñòèòóòîâ­â­Ðåñïóáëèêå­Тàäжèêèñòàí.

Ñ­âíåñåíèåì­èçìåíåíèé­è­äîïîëíåíèé­â­Êîíñòèòóöèîí-

íûé­ çàêîí­ Ðåñïóáëèêè­ Тàäжèêèñòàí­ «О­ Êîíñòèòóöèîííîì

Ñóäå­ Ðåñïóáëèêè­ Тàäжèêèñòàí»­ çàìåòíî­ ­ âîçðîñëî­ êîëèчå-

ñòâî­çàÿâëåíèé­è­жàëîá,­ïðåäñòàâëåíèé­è­õîäàòàéñòâ­ðàçëèч-

íûõ­îðãàíîâ­è­ãðàжäàí­â­Êîíñòèòóöèîííûé­Ñóä.­

Çà­7­ëåò­(2008­ã.­-­ïåðâîå­ïîëóãîäèå­2015­ã.)­­áûëî­âûíå-

ñåíî­21­ïîñòàíîâëåíèå­è­53­îïðåäåëåíèÿ,­â­òî­âðåìÿ­êàê­çà

11­ïðåäûäóùèõ­ëåò­ ­ (1996-2007­ ãã.)­ ­ èõ­ чèñëî­ñîñòàâèëî­14

ïîñòàíîâëåíèé­è­­22­îïðåäåëåíèÿ.

Àêòû­ Êîíñòèòóöèîííîãî­ Ñóäà­ ñûãðàëè­ âàжíóю­ ðîëü­ â

äåëå­óïðîчåíèÿ­Êîíñòèòóöèè,­êîíñòèòóöèîííîé­çàêîííîñòè­è

çàùèòû­ïðàâ­è­ñâîáîä­чåëîâåêà­è­ãðàжäàíèíà.

Êàñàÿñü­­ïðàâîâîãî­ñòàòóñà­îðãàíà­êîíñòèòóöèîííîãî­êîíò-

ðîëÿ­ â­ Тàäжèêèñòàíå,­ íàäî­ îòìåòèòü,­ чòî­ ïîíÿòèå­ «êîíñòèòó-

öèîííûé­ êîíòðîëü»­ íåïîñðåäñòâåííî­ ñâÿçûâàåòñÿ­ ñ­ êîíñòèòó-

öèîíàëèçìîì­è­íàëèчèåì­ïèñàíîé­ êîíñòèòóöèè,­ çàùèòîé­ êîí-

ñòèòóöèîííî­çàêðåïëåííûõ­íîðì­è­ïðèíöèïîâ,­îáåñïåчèâàюùèõ

óñòàíîâëåííûé­ áàëàíñ­ ïîëíîìîчèé­ âûñøèõ­ îðãàíîâ­ âëàñòè.

Âàжíîå­çíàчåíèå­èìååò­òàêжå­îáåñïåчåíèå­êîíñòèòóöèîííûõ

ãàðàíòèé­çàùèòû­ïðàâ­è­ñâîáîä­чåëîâåêà­è­ãðàжäàíèíà.

Åãî­ïðàâîâîé­ñòàòóñ­îáóñëîâëåí­ñïåöèôèêîé­åãî­ïîëíî-

ìîчèé­ è­ ïîëîжåíèåì­ â­ ñèñòåìå­ îðãàíîâ­ ãîñóäàðñòâåííîé

âëàñòè.­Оí­ñòîèò­ â­îäíîì­ðÿäó­ñ­äðóãèìè­âåòâÿìè­âëàñòè­è

ïîñðåäñòâîì­ðåàëèçàöèè­ñâîåé­êîíñòèòóöèîííîé­êîìïåòåí-

öèè­ îêàçûâàåò­ íåïîñðåäñòâåííîå­ âîçäåéñòâèå­ íà­ ïðîöåññ

ïðàâîòâîðчåñòâà­â­ñòðàíå.

Ãëàâíàÿ­ ìèññèÿ­ êîíñòèòóöèîííîãî­ êîíòðîëÿ­ â

Тàäжèêèñòàíå­ çàêëючàåòñÿ­ â­ îáåñïåчåíèè­ âåðõîâåíñòâà­ è

ñòàáèëüíîñòè­ Êîíñòèòóöèè­ è­ ñîõðàíåíèè­ êîíñòèòóöèîííîãî

áàëàíñà­ðàçäåëåíèÿ­âëàñòåé.

Оí­ âûñòóïàåò­ ìåõàíèçìîì­ ñäåðжåê­ è­ ïðîòèâîâåñîâ,­ è

ãëàâíîé­åãî­çàäàчåé­ÿâëÿåòñÿ­îáíàðóжåíèå,­îöåíêà­è­âîññòà-

íîâëåíèå­íàðóøåííîãî­ðàâíîâåñèÿ.­

Тàêèì­ îáðàçîì,­ ôóíäàìåíòàëüíóю­ îñíîâó­ óчðåжäåíèÿ

îðãàíà­ êîíñòèòóöèîííîãî­ êîíòðîëÿ­ è­ îðãàíèçàöèè­ åãî­ äåÿ-

òåëüíîñòè­â­Тàäжèêèñòàíå,­êàê­è­âñåé­ãîñóäàðñòâåííîé­âëàñ-

òè,­ñîñòàâëÿåò­òåîðèÿ­êîíñòèòóöèîíàëèçìà.

Êàñàÿñü­òåîðèè­êîíñòèòóöèîíàëèçìà,­íàäî­îòìåòèòü,­чòî

Тàäжèêèñòàí,­ñòàâ­íåçàâèñèìûì,­îêàçàëñÿ­ïåðåä­àêòóàëüíîé

è­íå­ìåíåå­âàжíîé­ïðîáëåìîé­ïåðåîöåíêè­íåêîòîðûõ­ïîëè-

òèêî-ïðàâîâûõ­ è­ äóõîâíûõ­ öåííîñòåé­ ïðåжíèõ­ ñîöèàëüíî-

ïîëèòèчåñêèõ­ è­ ýêîíîìèчåñêèõ­ ñèñòåì,­ èõ­ îñìûñëåíèåì­ è

êîððåêòèðîâêîé.­Тàêжå­ïîòðåáîâàëîñü­ðàññìàòðèâàòü­è­âîñ-

ïðèíèìàòü­ íåêîòîðûå­ öåííîñòè,­ ñчèòàâøèåñÿ­ â­ ïðàêòèêå

ñîâåòñêîãî­ ãîñóäàðñòâåííîãî­ñòðîèòåëüñòâà­ чóжäûìè­ (ïëю-

ðàëèçì,­ ïðèíöèï­ ðàçäåëåíèÿ­ âëàñòåé,­ ìíîãîïàðòèéíîñòü­ è

äð.),­ â­ ïîçèòèâíîì­ ïëàíå­ è­ â­ êîíòåêñòå­ ïîñòðîåíèÿ­ íàöèî-

íàëüíîãî­ ãîñóäàðñòâà­ ­ íà­ îñíîâå­ äåìîêðàòèчåñêèõ­ öåííî-

ñòåé.­

Ñ­äðóãîé­ñòîðîíû,­áóäóùåå­ãîñóäàðñòâà­è­ñòðàòåãèÿ­åãî

ðàçâèòèÿ,­ îáъåêòèâíî­ ïîäòîëêíóëè­ ïîëèòèчåñêîå­ ðóêîâîä-

ñòâî­ ­ Тàäжèêèñòàíà­ ê­ çàðîжäåíèю­ íîâûõ­ ãîñóäàðñòâåííî-

ïîëèòèчåñêèõ,­ïðàâîâûõ­è­ñîöèàëüíî-ýêîíîìèчåñêèõ­âîççðå-

íèé­ è­ êîíöåïöèé,­ òàêèõ­ êàê:­ äåìîêðàòèчåñêîå,­ ïðàâîâîå­ è

ñîöèàëüíîå­ ãîñóäàðñòâî,­ ïðèçíàíèå­ чåëîâåêà,­ åãî­ ïðàâ­ è

ñâîáîä­ âûñøåé­ öåííîñòüю,­ íàðîäîâëàñòèå,­ ïëюðàëèçì­ è

ìíîãîïàðòèéíîñòü,­ ïðèíöèï­ ðàçäåëåíèÿ­ âëàñòåé,­ ñâîáîäà

ýêîíîìèчåñêîé­ è­ ïðåäïðèíèìàòåëüñêîé­ äåÿòåëüíîñòè,­ ðàâ-

íîïðàâèå­ è­ ­ ïðàâîâàÿ­ çàùèòà­ âñåõ­ ôîðì­ ñîáñòâåííîñòè,

âêëючàÿ­ чàñòíóю­ è­ äð.,­ êîòîðûå­ ïîñëóжèëè­ êðàåóãîëüíûì

êàìíåì­ â­ ïîñòðîåíèè­ ñóâåðåííîãî­ äåìîêðàòèчåñêîãî­ ãîñó-

äàðñòâà­Тàäжèêèñòàí.­

Ñðåäè­ýòèõ­âîççðåíèé­è­äîêòðèí­êîíñòèòóöèîíàëèçì­êàê

ñîöèàëüíî-ïîëèòèчåñêèé­ è­ ïðàâîâîé­ èíñòèòóò,­ îáъåäèíÿю-

ùèé­è­àêêóìóëèðóюùèé­â­ñåáå­òàêèå­îáùåïðèçíàííûå­äåìî-

êðàòèчåñêèå­ öåííîñòè,­ êàê:­ ïîëèòèêî-ïðàâîâîé­ ðåжèì,­ îä-

íèì­èç­ïðîÿâëåíèé­êîòîðîãî­ÿâëÿåòñÿ­âíåñåíèå­â­îáùåñòâî

íàчàë­ ãàðìîíèè­ è­ ñïðàâåäëèâîñòè2;­ îáùåãîñóäàðñòâåííàÿ,

Êîí­ôå­ðåí­öèÿ,­ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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íàäïàðòèéíàÿ­îáъåäèíÿюùàÿ­èäåîëîãèÿ3;­íàëèчèå­êîíñòèòó-

öèîííîé­ ôîðìû­ ïðàâëåíèÿ,­ ãîñóäàðñòâåííîå­ óïðàâëåíèå,

îãðàíèчåííîå­ Êîíñòèòóöèåé4;­ ñàìîîãðàíèчåíèÿ­ ãîñóäàðñò-

âà5 è­äðóãèå­íå­èñчåðïûâàюùèå­ôîðìóëèðîâêè,­-­ñòàë­èäåé-

íîé­ îñíîâîé,­ öåííîñòíûì­ íàчàëîì­ è­ ôóíäàìåíòàëüíûì

ïðèíöèïîì­ïîëèòèчåñêîãî­ïåðåóñòðîéñòâà­­Тàäжèêèñòàíà.­­

Тàêèì­îáðàçîì,­òåîðèÿ­êîíñòèòóöèîíàëèçìà­è­ïðèíÿòàÿ

íà­ åãî­ îñíîâå­ â­ 1994­ ãîäó­ Êîíñòèòóöèÿ­ Ðåñïóáëèêè­ Тàäжè-

êèñòàí­è­ïðîâåäåííûå­â­1999­è­2003­ãîäàõ­êîíñòèòóöèîííûå

ðåôîðìû­ ñîäåéñòâîâàëè­ îáùåñòâåííî-ïîëèòèчåñêîé­ ñòà-

áèëüíîñòè­ â­ ãîñóäàðñòâå­ è­ îáùåñòâå,­ ðàçâèòèю­ ïîëèòèчå-

ñêîé­ñèñòåìû­è­äåìîêðàòèчåñêèõ­èíñòèòóòîâ,­ýôôåêòèâíîìó

ôóíêöèîíèðîâàíèю­îðãàíîâ­ãîñóäàðñòâåííîé­âëàñòè,­óêðåï-

ëåíèю­äîâåðèÿ­ãðàжäàí­ê­âëàñòè,­ãîñóäàðñòâåííûì­îðãàíàì

è­åãî­чèíîâíèêàì.

Тàêîå­ îòíîøåíèå­ ê­ êîíñòèòóöèîíàëèçìó,­ ïî­ ñóòè,­ è

ÿâëÿåòñÿ­ îáîñíîâàíèåì­ ñóùíîñòè­ äàííîé­ ìíîãîãðàííîé

êàòåãîðèè­åё­ ïðèðîäû­è­ çàêîíîìåðíîñòåé­ôîðìèðîâàíèÿ­è

ðàçâèòèÿ,­è,­ êàê­îòìåчàåò­Í.Ñ.­Бîíäàðü,­ïîíÿòèå­«êîíñòèòó-

öèîíàëèçì»­ïî­óðîâíю­îáîáùåíèÿ­ïðèîáðåëî­êàчåñòâî­îäíî-

ãî­ èç­ íàèáîëåå­ çíàчèìûõ­ è­ åìêèõ­ ïîíÿòèé,­ èñïîëíÿÿ­ ðîëü

ñèñòåìîîáðàçóюùåé­êàòåãîðèè6.­

Íåëüçÿ­ íå­ ñîãëàñèòüñÿ­ ñ­ ìíåíèåì­ ðîññèéñêîãî­ óчåíîãî­

Б.­ Ñòðàøóíà­ î­ òîì,­ чòî­ «âðåìåíà,­ êîãäà­ ãîñïîäñòâîâàëî

ïîíèìàíèå­ñóäåáíûõ­ðåøåíèé­èñêëючèòåëüíî­êàê­àêòîâ­ïðà-

âîïðèìåíåíèÿ,­óøëè­â­ïðîøëîå»7.
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Оñîáî­îòìåчàåòñÿ­­ðîëü­îðãàíîâ­êîíñòèòóöèîííîãî­êîíò-

ðîëÿ­ â­ôîðìèðîâàíèè­ ïðàâîâûõ­ ñèñòåì­ ïóòåì­ îñóùåñòâëå-

íèÿ­êîíòðîëÿ­çà­ñîîòâåòñòâèåì­çàêîíîâ­è­äðóãèõ­íîðìàòèâ-

íî-ïðàâîâûõ­àêòîâ­Êîíñòèòóöèè,­à­òàêжå­ðåàëèçàöèè­âîçëî-

жåííûõ­ íà­ íèõ­ äðóãèõ­ ïîëíîìîчèé,­ òàêèõ­ êàê­ òîëêîâàíèå

Êîíñòèòóöèè.­

Â­ íåìàëîé­ ñòåïåíè­îò­ íèõ­ çàâèñèò­ êàчåñòâî­äåéñòâóю-

ùåãî­ çàêîíîäàòåëüñòâà,­ à­ òàêжå­ òî,­ íàñêîëüêî­ ïîñëåäîâà-

òåëüíî­è­ïîëíî­áóäóò­âîïëîùàòüñÿ­â­жèçíü­êîíñòèòóöèîííûå

ïðèíöèïû.­

Ñåãîäíÿ­ áîëüøèíñòâî­ ñïåöèàëèñòîâ­ íå­ ñîìíåâàюòñÿ­ â

òîì,­чòî­ðåøåíèÿ­îðãàíîâ­êîíñòèòóöèîííîãî­êîíòðîëÿ­ìîãóò

íîñèòü­ è­ íåðåäêî­ íîñÿò­ íîðìàòèâíûé­ õàðàêòåð­ è,­ ñëåäîâà-

òåëüíî,­ïðåäñòàâëÿюò­ñîáîé­èñòîчíèê­ïðàâà.

Пðèçíàâàÿ­ðåøåíèÿ­êîíñòèòóöèîííûõ­ñóäîâ­áëèçêèìè­ïî

ïðèðîäå­ ê­ íîðìàòèâíûì­ ïðàâîâûì­ àêòàì,­ îòåчåñòâåííûå­ è

çàðóáåжíûå­ èññëåäîâàòåëè­ íå­ ðàññìàòðèâàюò­ èñïîëíåíèå

ýòèõ­ðåøåíèé­ñ­òîчêè­çðåíèÿ­ðåàëèçàöèè­íîðì­ïðàâà8.

Äóìàю,­чòî­òåîðèÿ­è­ïðàêòèêà­äåÿòåëüíîñòè­îðãàíîâ­êîí-

ñòèòóöèîííîãî­ êîíòðîëÿ­ äîëжíû­ áûòü­ âçàèìîñâÿçàíû,

äîïîëíÿòü­äðóã­äðóãà­è­âûðàáàòûâàòü­íàóчíî­îáîñíîâàííûé

ïîäõîä­ê­ñîâåðøåíñòâîâàíèю­ìåõàíèçìîâ­äåÿòåëüíîñòè­êîí-

ñòèòóöèîííûõ­ñóäîâ,­à­òàêжå­ïîâûøåíèю­ýôôåêòèâíîñòè­èõ

ðåøåíèé.­

Пðè­îöåíêå­ðîëè­­è­ìåñòà­ðåøåíèÿ­îðãàíà­êîíñòèòóöèîí-

íîãî­êîíòðîëÿ­â­Тàäжèêèñòàíå­ñëåäóåò­îòìåòèòü,­чòî­áàçîâûå

íîðìû­ î­ Êîíñòèòóöèîííîì­ Ñóäå­ çàêðåïëåíû­ â­ ñàìîé

Êîíñòèòóöèè,­ ò.å.­Êîíñòèòóöèîííûé­Ñóä­-­ýòî­åäèíñòâåííûé

îðãàí­ñóäåáíîé­âëàñòè,­êîòîðîìó,­íàðÿäó­ñ­äðóãèìè­âûñøè-

ìè­ îðãàíàìè­ ãîñóäàðñòâåííîé­ âëàñòè,­ óäåëåíî­ íàèáîëåå

ïðèñòàëüíîå­âíèìàíèå.

Тàê,­åñëè­â­ñòàòüå­88­Êîíñòèòóöèè­ïðîâîçãëàøåíû­îñíî-

âîïîëàãàюùèå­ïðèíöèïû­­ñóäåáíîãî­ïðîöåññà,­â­òîì­чèñëå­è

êîíñòèòóöèîííîãî­ ïðàâîñóäèÿ,­ òî­ â­ ñòàòüå­ 89­ Êîíñòèòóöèè

çàêðåïëåíû­îñíîâû­îðãàíèçàöèè­Êîíñòèòóöèîííîãî­Ñóäà.­­

Êîí­ôå­ðåí­öèÿ,­ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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ëèçàöèè­ êîíñòèòóöèîííîãî­ ïðèíöèïà­ ðàçäåëåíèÿ­ âëàñòåé­ â

Тàäжèêèñòàíå,­ðåôîðìèðîâàíèÿ­ñóäåáíî-ïðàâîâîé­ñèñòåìû

íàøåãî­ãîñóäàðñòâà,­ïðåâðàùåíèÿ­ñóäåáíîé­ñèñòåìû,­â­òîì

чèñëå­ Êîíñòèòóöèîííîãî­ Ñóäà,­ â­ êîìôîðòíûé­ äëÿ­ íàøèõ

ãðàжäàí­ìåõàíèçì­ ïî­ çàùèòå­ êîíñòèòóöèîííûõ­ ïðàâ­ è­ ñâî-

áîä.

Â­íîâîé­ðåäàêöèè­ êîíñòèòóöèîííîãî­ çàêîíà­íàøëè­ðàç-

ðåøåíèå­ñëåäóюùèå­ïðîáëåìíûå­âîïðîñû:

- îïòèìèçàöèÿ­ è­ ­ êîíêðåòèçàöèÿ­ ïîëíîìîчèé­ ­ Êîíñòè-

òóöèîííîãî­Ñóäà;­

- óñîâåðøåíñòâîâàíèå­ìåõàíèçìà­ðåàëèçàöèè­ïîëíîìî-

чèé­Êîíñòèòóöèîííîãî­Ñóäà­è­êîíñòèòóöèîííîãî­ñóäî-

ïðîèçâîäñòâà;

-­îáåñïåчåíèå­íåïîñðåäñòâåííîãî­äîñòóïà­ôèçèчåñêèõ­è

юðèäèчåñêèõ­ ëèö­ ­ ê­ êîíñòèòóöèîííîìó­ ïðàâîñóäèю­ è

äð.

Ñòðóêòóðà­ êîíñòèòóöèîííîãî­ çàêîíà­ â­ íîâîé­ ðåäàêöèè

ñîîòâåòñòâóåò­ ëîãèчåñêîìó­ è­ ïîñëåäîâàòåëüíîìó­ ïîñòðîå-

íèю­âçàèìîçàâèñèìîñòè­èíñòèòóòîâ,­ñîäåðжàíèÿ­è­äåÿòåëü-

íîñòè­Êîíñòèòóöèîííîãî­Ñóäà.

Ðåçюìèðóÿ­ñâîå­âûñòóïëåíèå,­õîчó­îòìåòèòü,­чòî­ïîýòàï-

íàÿ­è­öåëåíàïðàâëåííàÿ­äåìîêðàòèçàöèÿ­ñîöèàëüíî-ïîëèòè-

чåñêîé­ жèçíè­ íàøåãî­ ãîñóäàðñòâà­ ­ ñûãðàëà­ îñîáóю­ ðîëü­ â

ðàçâèòèè­ñóäåáíîé­ñèñòåìû,­â­òîì­чèñëå­Êîíñòèòóöèîííîãî

Ñóäà.

Â­ñâîю­îчåðåäü­Êîíñòèòóöèîííûé­Ñóä,­êàê­è­âñÿ­ñóäåáíàÿ

ñèñòåìà­Тàäжèêèñòàíà,­ñâîèìè­ðåøåíèÿìè­âíîñèò­âêëàä­â­ñîç-

äàíèå­ãðàжäàíñêîãî­è­ñîöèàëüíîãî­îáùåñòâà,­à­òàêжå­â­çàùèòó

êîíñòèòóöèîííûõ­ïðàâ­è­ñâîáîä­чåëîâåêà­è­ãðàжäàíèíà.

И,­ áåññïîðíî,­ òàêèå­ êîíôåðåíöèè,­ êàê­ íàøà­ ñåãîäíÿø-

íÿÿ,­ èãðàюò­ íåìàëîâàжíóю­ ðîëü­ â­ôîðìèðîâàíèè

åäèíîé­ïîçèöèè­îðãàíîâ­êîíñòèòóöèîííîãî­êîíòðî-

ëÿ­â­ ­óñïåøíîé­è­ýôôåêòèâíîé­ðåàëèçàöèè­çàäàч,

ñòîÿùèõ­ïåðåä­ýòèìè­îðãàíàìè.
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Тàêèì­ îáðàçîì,­ îñîáîå­ ïîëîжåíèå­ è­ ñòàòóñ­ Êîíñòèòó-

öèîííîãî­ Ñóäà­ Ðåñïóáëèêè­ Тàäжèêèñòàí­ â­ Êîíñòèòóöèè,

ïîëîжèòåëüíîå­ îòíîøåíèå­ âëàñòè­ è­ äðóãèõ­ âåòâåé­ âëàñòè­ ê

ýòîìó­ ­ ñóäó­è­ïðîôåññèîíàëèçì­ñóäà­ ­ â­ èñïîëíåíèè­âîçëî-

жåííûõ­íà­íåãî­ïîëíîìîчèé,­ ­íå­ìîãóò­íå­âëèÿòü­íà­ýôôåê-

òèâíóю­äåÿòåëüíîñòü­ýòîãî­îðãàíà­â­öåëîì­è íà åãî­ðåøåíèÿ

è­èõ­èñïîëíåíèå­â­­чàñòíîñòè,­òàê­êàê­è­Êîíñòèòóöèîííûé­Ñóä

â­õîäå­ðåøåíèÿ­ïðàâîâûõ­âîïðîñîâ­ïóòёì­îïðåäåëåíèÿ­ñîîò-

âåòñòâèÿ­ çàêîíîâ­ è­ äðóãèõ­ íîðìàòèâíûõ­ ïðàâîâûõ­ àêòîâ

Êîíñòèòóöèè,­ áåçóñëîâíî,­ ïîìîãàåò­ Оñíîâíîìó­ Çàêîíó­ â

óêðåïëåíèè­êîíñòèòóöèîííîé­çàêîííîñòè,­îáåñïåчåíèè­ïðà-

âîïîðÿäêà,­çàùèòå­ïðàâ­è­ñâîáîä­чåëîâåêà­è­ãðàжäàíèíà.

Уòâåðжäåíèå,­ чòî­ íåçàâèñèìîìó­ Тàäжèêèñòàíó­ íåîáõî-

äèì­ äîñòóïíûé,­ ýôôåêòèâíûé,­ íåçàâèñèìûé­ è­ áåñïðè-

ñòðàñòíûé­ñóä,­çëîáîäíåâíî­è­ñåãîäíÿ.­Â­íàñòîÿùåå­âðåìÿ­â

ãîñóäàðñòâå­ïðàêòèчåñêè­íåò­ñôåðû,­íà­êîòîðóю­áû­íå­âëèÿ-

ëà­ äåÿòåëüíîñòü­ ñóäà.­ Íåò­ ñîìíåíèé,­ чòî­ Êîíñòèòóöèîííûé

Ñóä­è­âïðåäü­áóäåò­ïðèíèìàòü­àêòèâíîå­óчàñòèå­â­îáåñïåчå-

íèè­âåðõîâåíñòâà­Êîíñòèòóöèè­è­íåïîñðåäñòâåííîé­ðåàëèçà-

öèè­ åё­ íîðì,­ чòî­ ÿâëÿåòñÿ­ óñëîâèåì­ óñòîéчèâîñòè­ çàêîíà,

ïðàâîïîðÿäêà,­ ñïëîчåííîñòè­ è­ âçàèìîïîíèìàíèÿ,­ à­ òàêжå

ñòàáèëüíîñòè­è­áåçîïàñíîñòè­ãîñóäàðñòâà­è­îáùåñòâà.

Êîíñòèòóöèîííûå­ ðåôîðìû­îò­ 26­ ñåíòÿáðÿ­ 1999­ ãîäà­ è

22­èюíÿ­2003­ãîäà,­êîòîðûå­ÿâëÿюòñÿ­­ÿðêèì­ñâèäåòåëüñòâîì

äàëüíåéøåé­ äåìîêðàòèçàöèè­ îáùåñòâåííî-ïîëèòèчåñêîé

жèçíè­Тàäжèêèñòàíà,­âíåñëè­ñóùåñòâåííûé­âêëàä­â­ðàçâèòèå

ñóäåáíîé­âëàñòè,­â­чàñòíîñòè­Êîíñòèòóöèîííîãî­Ñóäà.

Â­ïðèíÿòîé­­â­ìàå­2010­ãîäà­Пðîãðàììå­ñóäåáíî-ïðàâî-

âîé­ðåôîðìû­â­­Ðåñïóáëèêå­Тàäжèêèñòàí­íà­2010-2013­ãîäû,

íàðÿäó­ñ­­ðåøåíèåì­òàêèõ­çàäàч,­êàê­äàëüíåéøåå­ñîâåðøåí-

ñòâîâàíèå­ ñóäåáíîé­ ñèñòåìû,­ óêðåïëåíèå­ åё­ìàòåðèàëüíîé

áàçû,­ïîâûøåíèå­ñîöèàëüíîãî­ïîëîжåíèÿ­ñóäüè,­­òàêжå­ðàñ-

ñìàòðèâàåòñÿ­ âîïðîñ­ î­ ðàçðàáîòêå­ è­ ïðèíÿòèè­ Êîíñòèòó-

öèîííîãî­çàêîíà­î­Êîíñòèòóöèîííîì­Ñóäå­â­íîâîé­ðåäàêöèè.

Äàííûé­Êîíñòèòóöèîííûé­çàêîí­ðàçðàáîòàí­è­çàêîíîäà-

òåëüíîé­èíèöèàòèâîé­ ­Пðåçèäåíòà­Ðåñïóáëèêè­Тàäжèêèñòàí

ïðåäñòàâëåí­â­ïàðëàìåíò­ðåñïóáëèêè.

26­èюëÿ­2014­ãîäà­êîíñòèòóöèîííûé­çàêîí­­âñòóïèë­â­äåé-

ñòâèå.­Çàêîí­â­íîâîé­ðåäàêöèè­ÿâëÿåòñÿ­ïðîäîëжåíèåì­ðåà-

Êîí­ôå­ðåí­öèÿ,­ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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Н. Каðпîвич

Ñóäьÿ Êîíñòèòóöèîííîãî Ñóäà 
Ðåñïóáëèêè Бåëàðóñь, äîêòîð þðèäè÷åñêèõ íàóê 

Êîíñòèòóöèîííûé­Ñóä­Ðåñïóáëèêè­Бåëàðóñü

íà­зàùèòå­ïðàâ­è­ñâîáîä­ãðàæäàí­

Ñòàòüÿ­ 1­ Êîíñòèòóöèè­ Ðåñïóáëèêè­ Бåëàðóñü­ ïðîâîçãëà-

øàåò­Ðåñïóáëèêó­Бåëàðóñü­äåìîêðàòèчåñêèì­ïðàâîâûì­ãîñó-

äàðñòâîì.­Âàжíåéøåé­ñîñòàâëÿюùåé­ïðàâîâîãî­ãîñóäàðñòâà

ÿâëÿåòñÿ­ïðàâî­ãðàжäàí­íà­ñóäåáíóю­çàùèòó.­Çàùèòà­ïðàâ­è

ñâîáîä­ êàжäîãî­ êîìïåòåíòíûì,­ íåçàâèñèìûì­ è­ áåñïðè-

ñòðàñòíûì­ñóäîì­â­îïðåäåëåííûå­çàêîíîì­ñðîêè­ãàðàíòèðó-

åòñÿ­ñòàòüåé­60­Êîíñòèòóöèè­Ðåñïóáëèêè­Бåëàðóñü.­

Êîíñòèòóöèîííûé­ Ñóä­ Ðåñïóáëèêè­ Бåëàðóñü,­ êàê­ ïðåä-

óñìîòðåíî­­ñòàòüåé­116­Êîíñòèòóöèè,­îñóùåñòâëÿåò­êîíòðîëü

çà­ êîíñòèòóöèîííîñòüю­ íîðìàòèâíûõ­ àêòîâ­ â­ ãîñóäàðñòâå.

Пðè­ ýòîì­ â­ êàчåñòâå­ îäíîé­ èç­ åãî­ çàäàч­ ñòàòüåé­ 6­ Êîäåêñà

Ðåñïóáëèêè­ Бåëàðóñü­ î­ ñóäîóñòðîéñòâå­ è­ ñòàòóñå­ ñóäåé

çàêðåïëåíà­ çàùèòà­ ãàðàíòèðîâàííûõ­ Êîíñòèòóöèåé­ ïðàâ­ è

ñâîáîä­чåëîâåêà­è­ãðàжäàíèíà.­Тàêóю­çàùèòó­Êîíñòèòóöèîí-

íûé­ Ñóä­ îáåñïåчèâàåò,­ ðåàëèçóÿ­ ñâîè­ äîñòàòîчíî­øèðîêèå

ïîëíîìîчèÿ,­îïðåäåëåííûå­óêàçàííûì­Êîäåêñîì.­

Ñëåäóåò­ îòìåòèòü,­ чòî­ â­ çàêîíîäàòåëüñòâå­ Ðåñïóáëèêè

Бåëàðóñü­ íå­ óñòàíîâëåíà­ âîçìîжíîñòü­ íåïîñðåäñòâåííîé

ïîäàчè­ ãðàжäàíàìè­ ëèáî­ îðãàíèçàöèÿìè­ èíäèâèäóàëüíîé

êîíñòèòóöèîííîé­жàëîáû.­Пðåäëîжåíèå­î­ïðîâåðêå­êîíñòè-

òóöèîííîñòè­íîðìàòèâíîãî­ïðàâîâîãî­àêòà­â­ñîîòâåòñòâèè­ñ

чàñòüю­ чåòâåðòîé­ ñòàòüè­ 116­ Êîíñòèòóöèè­ è­ ñòàòüåé­ 22

Êîäåêñà­ î­ ñóäîóñòðîéñòâå­ è­ ñòàòóñå­ ñóäåé­ âïðàâå­ âíåñòè­ â

Êîíñòèòóöèîííûé­ Ñóä­ Пðåçèäåíò­ Ðåñïóáëèêè­ Бåëàðóñü,

Пàëàòà­ïðåäñòàâèòåëåé­Íàöèîíàëüíîãî­ñîáðàíèÿ­Ðåñïóáëè-

êè­ Бåëàðóñü­ è­ Ñîâåò­ Ðåñïóáëèêè­ Íàöèîíàëüíîãî­ ñîáðàíèÿ

Ðåñïóáëèêè­Бåëàðóñü,­Âåðõîâíûé­Ñóä­Ðåñïóáëèêè­Бåëàðóñü,

Ñîâåò­Ìèíèñòðîâ­Ðåñïóáëèêè­Бåëàðóñü.­

Â­ òî­жå­ âðåìÿ­ çàêîíîäàòåëüíî­ çàêðåïëåíî­ ïðàâî­ ãðàж-

äàí­è­îðãàíèçàöèé­íà­êîñâåííûé­äîñòóï­ê­êîíñòèòóöèîííîìó

ïðàâîñóäèю,­íà­îñíîâàíèè­êîòîðîãî­îíè­îáðàùàюòñÿ­ñ­èíè-

öèàòèâîé­î­ïðîâåðêå­êîíñòèòóöèîííîñòè­àêòà­â­âûøåíàçâàí-

íûå­ãîñóäàðñòâåííûå­îðãàíû,­ïðàâîìîчíûå­íàïðàâèòü­ïðåä-

ëîжåíèå­â­Êîíñòèòóöèîííûé­Ñóä.­

Â­ ðÿäå­ ðåøåíèé­ Êîíñòèòóöèîííîãî­ Ñóäà­ îáðàùàëîñü

âíèìàíèå­ çàêîíîäàòåëÿ­ íà­ íåîáõîäèìîñòü­ óñòàíîâëåíèÿ

ïðîöåäóðû­ðàññìîòðåíèÿ­óïîëíîìîчåííûìè­îðãàíàìè­òàêèõ

èíèöèàòèâíûõ­îáðàùåíèé.­Â­íàñòîÿùåå­âðåìÿ­ýòè­âîïðîñû

óðåãóëèðîâàíû­â­çàêîíàõ­Ðåñïóáëèêè­Бåëàðóñü­è­ðåãëàìåí-

òàõ­ êîëëåãèàëüíûõ­ îðãàíîâ.­ Çàêðåïëåíû­ ìèíèìàëüíûå­ òðå-

áîâàíèÿ­è­ê­ñàìèì­èíèöèàòèâíûì­îáðàùåíèÿì.­Тàê,­ñîãëàñ-

íî­чàñòè­âòîðîé­ñòàòüè­27­Çàêîíà­«О­êîíñòèòóöèîííîì­ñóäî-

ïðîèçâîäñòâå»­ â­ èíèöèàòèâíûõ­ îáðàùåíèÿõ­ äîëжíû­ áûòü

óêàçàíû­ âîïðîñû­ äëÿ­ ñóäåáíîãî­ ðàçáèðàòåëüñòâà­ â

Êîíñòèòóöèîííîì­ Ñóäå,­ à­ òàêжå­ îáîñíîâàíèå­ âûâîäîâ­ è

ïðåäëîжåíèé­èíèöèàòîðà.

Пðàâî­ íà­ èíèöèàòèâíîå­ îáðàùåíèå­ â­ óïîëíîìîчåííûå

îðãàíû­ â­ ïîðÿäêå­ êîñâåííîãî­ äîñòóïà­ ê­ êîíñòèòóöèîííîìó

ñóäîïðîèçâîäñòâó­ ðåàëèçóåòñÿ­ ãðàжäàíàìè­ äîñòàòîчíî

àêòèâíî.­ Íàïðèìåð,­ â­ 2014­ ãîäó­ â­ Àäìèíèñòðàöèю

Пðåçèäåíòà­Ðåñïóáëèêè­Бåëàðóñü,­Пàëàòó­ïðåäñòàâèòåëåé­è

Ñîâåò­ Ðåñïóáëèêè,­ Ñîâåò­ Ìèíèñòðîâ­ ïîñòóïèëî­ 101­ òàêîå

îáðàùåíèå.­Â­íèõ­ñòàâèëèñü­âîïðîñû­î­­íåîáõîäèìîñòè­ïðî-

âåðêè­êîíñòèòóöèîííîñòè­ïîëîжåíèé­íîðìàòèâíûõ­ïðàâîâûõ

àêòîâ,­ çàòðàãèâàюùèõ­ òðóäîâûå,­ ãðàжäàíñêèå,­ жèëèùíûå,

íàëîãîâûå,­ çåìåëüíûå­ ïðàâà­ ãðàжäàí,­ à­ òàêжå­ èõ­ ïðàâà­ íà

îõðàíó­çäîðîâüÿ,­îáðàçîâàíèå,­ïðàâà,­âûòåêàюùèå­èç­àäìè-

íèñòðàòèâíî-ïðîöåññóàëüíûõ,­ óãîëîâíî-ïðîöåññóàëüíûõ,

óãîëîâíî-èñïîëíèòåëüíûõ­îòíîøåíèé,­è­äðóãèå.­

Â­ öåëîì­ çà­ áîëåå­ чåì­ 20-ëåòíèé­ ïåðèîä­ äåÿòåëüíîñòè

Êîíñòèòóöèîííîãî­Ñóäà­óïîëíîìîчåííûå­ñóáъåêòû­áîëåå­70

ðàç­îáðàùàëèñü­ñ­ïðåäëîжåíèÿìè­î­ïðîâåðêå­êîíñòèòóöèîí-

íîñòè­ íîðìàòèâíûõ­ ïðàâîâûõ­ àêòîâ.­ Â­ 50­ çàêëючåíèÿõ

Êîíñòèòóöèîííûé­ Ñóä­ ïðèçíàë­ ïîëîжåíèÿ­ çàêîíîâ­ è­ èíûõ

íîðìàòèâíûõ­ ïðàâîâûõ­ àêòîâ­ íå­ ñîîòâåòñòâóюùèìè­ Êîíñ-

Êîí­ôå­ðåí­öèÿ,­ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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òèòóöèè,­òåì­ñàìûì­óñòðàíèâ­èç­ïðàâîâîãî­ïîëÿ­íåêîíñòèòó-

öèîííûå­íîðìû,­â­òîì­чèñëå­óùåìëÿюùèå­êîíñòèòóöèîííûå

ïðàâà­è­­ñâîáîäû­ãðàжäàí.

Â­ïîñëåäíèå­ãîäû­îò­óïîëíîìîчåííûõ­ñóáъåêòîâ­ïðåäëî-

жåíèÿ­ïîñòóïàюò­íå­òàê­чàñòî.­Ýòî­îáóñëîâëåíî­ðÿäîì­ôàêòî-

ðîâ­ êàê­ îáъåêòèâíîãî,­ òàê­ è­ ñóáъåêòèâíîãî­ õàðàêòåðà.

Íàáëюäàåòñÿ­ òåíäåíöèÿ­ ïîñòîÿííîãî­ ñîâåðøåíñòâîâàíèÿ

íîðìîòâîðчåñêîãî­ïðîöåññà,­óñèëèâàåòñÿ­âíèìàíèå­ê­àíàëèçó

ïîëîжåíèé­ àêòîâ­ çàêîíîäàòåëüñòâà­ íà­ ñîîòâåòñòâèå­ Êîíñ-

òèòóöèè­åùå­íà­ñòàäèè­ïîäãîòîâêè­ïðîåêòîâ­íîðìàòèâíûõ­ïðà-

âîâûõ­àêòîâ.­Êðîìå­òîãî,­îчåâèäíûå­íåäîñòàòêè­íîðìàòèâíûõ

ïðàâîâûõ­ àêòîâ,­ ïðåïÿòñòâóюùèå­ êîíñòèòóöèîííîìó­ ïðàâî-

ïðèìåíåíèю,­ íà­ êîòîðûå­ óêàçûâàåòñÿ­ â­ èíèöèàòèâíûõ­ îáðà-

ùåíèÿõ,­ óïîëíîìîчåííûå­ îðãàíû­ ñòàðàюòñÿ­ ñâîåâðåìåííî

óñòðàíÿòü,­èñïîëüçóÿ­èìåюùèåñÿ­ó­íèõ­ïîëíîìîчèÿ.

Тàê,­â­2014­ãîäó­òîëüêî­ïî­îäíîìó­èç­îáðàùåíèé­óïîëíî-

ìîчåííûì­îðãàíîì­áûëè­âûÿâëåíû­ïðàâîâûå­îñíîâàíèÿ­äëÿ

îáðàùåíèÿ­ â­Êîíñòèòóöèîííûé­Ñóä­ ñ­ ïðåäëîжåíèåì­î­ ïðî-

âåðêå­êîíñòèòóöèîííîñòè­íîðìàòèâíîãî­ïðàâîâîãî­àêòà.­

Ðàññìàòðèâàåìûé­ ìåõàíèçì­ êîñâåííîãî­ äîñòóïà­ ãðàж-

äàí­ ê­ êîíñòèòóöèîííîìó­ ïðàâîñóäèю­ ïðåäóñìàòðèâàåò,

òàêèì­îáðàçîì,­äîñòàòîчíî­жåñòêèå­âíåñóäåáíûå­«ôèëüòðû»,

ïîçâîëÿюùèå­ èç­ îáùåãî­ êîëèчåñòâà­ îáðàùåíèé­ âûÿâëÿòü

жàëîáû,­ñîäåðжàùèå­ïðåäìåò­êîíñòèòóöèîííîãî­êîíòðîëÿ.­

Âìåñòå­ñ­òåì­Êîíñòèòóöèîííûé­Ñóä­ïîñòîÿííî­óêàçûâàåò

íà­ íåäîïóñòèìîñòü­ ïîäìåíû­ îðãàíîì,­ óïîëíîìîчåííûì­ íà

îáðàùåíèå­â­Êîíñòèòóöèîííûé­Ñóä,­ôóíêöèé­îðãàíà­êîíñòè-

òóöèîííîãî­êîíòðîëÿ.­Тàêàÿ­ïîäìåíà­èìååò­ìåñòî­â­ñëóчàÿõ,

êîãäà­â­ðàìêàõ­êîñâåííîãî­äîñòóïà­ê­êîíñòèòóöèîííîìó­ñóäî-

ïðîèçâîäñòâó­ óжå­ íà­ ýòàïå­ ïðåäâàðèòåëüíîé­ «ôèëüòðàöèè»

èíèöèàòèâíûõ­ îáðàùåíèé­ óïîëíîìîчåííûé­ îðãàí­ ðåøàåò

íåñâîéñòâåííûå­ åìó­ çàäàчè­ –­ àíàëèçèðóåò­ íîðìàòèâíûé

ïðàâîâîé­ àêò­ íà­ ïðåäìåò­ åãî­ ñîîòâåòñòâèÿ­ Êîíñòèòóöèè,

òîãäà­êàê­îí­äîëжåí­òîëüêî­óáåäèòüñÿ,­чòî­ïðåäìåò­ïðîâåðêè

íàõîäèòñÿ­ â­ êîìïåòåíöèè­ Êîíñòèòóöèîííîãî­Ñóäà,­ èìåюòñÿ

îáîñíîâàííûå­ñîìíåíèÿ­â­åãî­êîíñòèòóöèîííîñòè.

Ñëåäóåò­ îòìåòèòü,­ чòî­ âîïðîñû­ îáåñïåчåíèÿ­ è­ çàùèòû

ïðàâ­ ãðàжäàí­ íàõîäÿòñÿ­ â­ öåíòðå­ âíèìàíèÿ­ Êîíñòèòóöèîí-

íîãî­Ñóäà­è­ïðè­îñóùåñòâëåíèè­èì­îáÿçàòåëüíîãî­ïðåäâàðè-

òåëüíîãî­êîíòðîëÿ­êîíñòèòóöèîííîñòè­çàêîíîâ.­Â­õîäå­ïðåä-

âàðèòåëüíîãî­ êîíòðîëÿ­ â­ îòíîøåíèè­ âíîâü­ ïðèíÿòûõ

Пàðëàìåíòîì­çàêîíîâ­íà­ýòàïå­äî­ïîäïèñàíèÿ­ýòèõ­çàêîíîâ

Пðåçèäåíòîì­óñòàíàâëèâàåòñÿ­èõ­ñîîòâåòñòâèå­ïîëîжåíèÿì

Êîíñòèòóöèè,­ â­ òîì­ чèñëå­ îïðåäåëÿюùèì­ ïðàâà­ è­ ñâîáîäû

чåëîâåêà­è­ãàðàíòèè­èõ­ðåàëèçàöèè­â­êàчåñòâå­âûñøåé­öåí-

íîñòè­îáùåñòâà­è­ãîñóäàðñòâà.­

Â­ñëóчàå­âûÿâëåíèÿ­â­óêàçàííûõ­çàêîíàõ­ïðàâîâûõ­ïðî-

áåëîâ,­ ïðàâîâîé­ íåîïðåäåëåííîñòè­ è­ êîëëèçèé­ Êîíñòèòó-

öèîííûé­Ñóä­îáðàùàåò­âíèìàíèå­çàêîíîäàòåëÿ­íà­íåîáõîäè-

ìîñòü­ èõ­ óñòðàíåíèÿ.­ Â­ ñîîòâåòñòâóюùèõ­ ðåøåíèÿõ

Êîíñòèòóöèîííîãî­Ñóäà,­êàê­ïðàâèëî,­òàêжå­ñîäåðжàòñÿ­ïðà-

âîâûå­ ïîçèöèè,­ ðàñêðûâàюùèå­ êîíñòèòóöèîííî-ïðàâîâîé

ñìûñë­ íîðì­ âíîâü­ ïðèíÿòûõ­ çàêîíîâ,­ àäðåñîâàííûå­ïðàâî-

ïðèìåíèòåëÿì,­ öåëü­ êîòîðûõ­ –­ îáåñïåчåíèå­ êîíñòèòóöèîí-

íîé­ïðàêòèêè­äåéñòâèÿ­ýòèõ­çàêîíîâ,­óïðåжäåíèå­íåêîíñòè-

òóöèîííîãî­ïðàâîïðèìåíåíèÿ.

Ñîãëàñíî­çàêîíîäàòåëüñòâó­Ðåñïóáëèêè­Бåëàðóñü­ïðàâî-

âûå­ ïîçèöèè­ Êîíñòèòóöèîííîãî­ Ñóäà,­ ñîäåðжàùèåñÿ­ â­ åãî

çàêëючåíèÿõ­ è­ ðåøåíèÿõ,­ ïîäëåжàò­ îáÿçàòåëüíîìó­ óчåòó­ â

äåÿòåëüíîñòè­ ïðàâîòâîðчåñêèõ­ è­ ïðàâîïðèìåíèòåëüíûõ

îðãàíîâ.­

Пðàêòèêà­ äåÿòåëüíîñòè­ Êîíñòèòóöèîííîãî­ Ñóäà,­ â­ õîäå

êîòîðîé­ ïðîâåðåíà­ êîíñòèòóöèîííîñòü­ áîëåå­ 750­ çàêîíîâ,

ïîäòâåðжäàåò­ ïîëîжèòåëüíîå­ âëèÿíèå­ ïðåäâàðèòåëüíîãî

êîíòðîëÿ­ íà­ óòâåðжäåíèå­ êîíñòèòóöèîííîé­ çàêîííîñòè­ â

óñòàíîâëåíèè­ è­ ðåàëèçàöèè­ ïðàâ­ è­ ñâîáîä­ ãðàжäàí,­ â­ òîì

чèñëå­ïîâûøåíèå­ñòåïåíè­îòâåòñòâåííîñòè­ïàðëàìåíòàðèåâ

çà­ñîáëюäåíèå­êîíñòèòóöèîííûõ­ïðèíöèïîâ­è­íîðì­ïðè­ïðè-

íÿòèè­çàêîíîâ,­êàñàюùèõñÿ­óêàçàííûõ­ïðàâ­è­ñâîáîä.

Ðåçóëüòàòû­ïðåäâàðèòåëüíîãî­êîíòðîëÿ­ôîðìèðóюò­óâå-

ðåííîñòü­ãðàжäàí­â­êîíñòèòóöèîííîñòè­íîðì­ïðèíÿòûõ­çàêî-

íîâ,­èõ­äîâåðèå­ê­çàêîíó­êàê­èñòèííî­ïðàâîâîìó­àêòó,­ êîòî-

ðûé­íå­íàðóøàåò,­à­ïîìîãàåò­â­ïîëíîé­ìåðå­ðåàëèçîâûâàòü

êîíñòèòóöèîííûå­ïðàâà­è­ñâîáîäû.­

Çàäàчàì­ çàùèòû­ êîíñòèòóöèîííûõ­ ïðàâ­ è­ ñâîáîä­ ãðàж-

äàí­ñëóжàò­òàêжå­ðåøåíèÿ­Êîíñòèòóöèîííîãî­Ñóäà­îá­óñòðà-

íåíèè­â­íîðìàòèâíûõ­ïðàâîâûõ­àêòàõ­ïðîáåëîâ,­èñêëючåíèè

â­íèõ­êîëëèçèé­è­ïðàâîâîé­íåîïðåäåëåííîñòè.­

Êîí­ôå­ðåí­öèÿ,­ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà



Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ­·­4(70)`15

6160

Оñíîâàíèåì­äëÿ­âîçáóжäåíèÿ­ïðîèçâîäñòâà­ïî­ñîîòâåò-

ñòâóюùèì­ äåëàì­ ìîãóò­ ÿâëÿòüñÿ­ ïîñòóïèâøèå­ íåïîñðåä-

ñòâåííî­â­Êîíñòèòóöèîííûé­Ñóä­îáðàùåíèÿ­ãîñóäàðñòâåííûõ

îðãàíîâ,­ èíûõ­ îðãàíèçàöèé,­ à­ òàêжå­ ãðàжäàí,­ â­ òîì­ чèñëå

èíäèâèäóàëüíûõ­ïðåäïðèíèìàòåëåé,­ñîäåðжàùèå­èíôîðìà-

öèю­î­íàëèчèè­â­íîðìàòèâíûõ­ïðàâîâûõ­àêòàõ­ïðîáåëîâ,­êîë-

ëèçèé­è­ïðàâîâîé­íåîïðåäåëåííîñòè.­Пðîèçâîäñòâî­ïî­íèì

ìîжåò­ áûòü­ âîçáóжäåíî­ Êîíñòèòóöèîííûì­ Ñóäîì­ òàêжå­ ïî

ñîáñòâåííîé­èíèöèàòèâå.

Â­чàñòíîñòè,­â­2014­ãîäó­â­Êîíñòèòóöèîííûé­Ñóä­ïîñòó-

ïèëî­760­ ­ ­îáðàùåíèé­ãðàжäàí­è­юðèäèчåñêèõ­ëèö.­Â­îáðà-

ùåíèÿõ­ áûëî­ ïîñòàâëåíî­ ñâûøå­ 800­ ­ âîïðîñîâ­ ïðàâîâîãî

õàðàêòåðà,­â­òîì­чèñëå­î­ïðîâåðêå­êîíñòèòóöèîííîñòè­íîðìà-

òèâíûõ­ïðàâîâûõ­àêòîâ,­î­íåîáõîäèìîñòè­âíåñåíèÿ­â­íîðìà-

òèâíûå­ïðàâîâûå­àêòû­èçìåíåíèé­è­äîïîëíåíèé,­óñòðàíåíèÿ

â­íèõ­ïðîáåëîâ,­èñêëючåíèÿ­êîëëèçèé­è­ïðàâîâîé­íåîïðåäå-

ëåííîñòè,­ à­ òàêжå­ ñîäåðжàëèñü­ ïðåäëîжåíèÿ­ î­ òîëêîâàíèè

íîðìàòèâíûõ­ ïðàâîâûõ­ àêòîâ,­ èñïîëíåíèè­ è­ òîëêîâàíèè

ðåøåíèé­Êîíñòèòóöèîííîãî­Ñóäà.

Тàêèì­ îáðàçîì,­ âîçìîжíîñòü­ íåïîñðåäñòâåííîãî­ îáðà-

ùåíèÿ­ â­ Êîíñòèòóöèîííûé­ Ñóä,­ âûòåêàюùàÿ­ èç­ ñòàòüè­ 40

Êîíñòèòóöèè­î­ïðàâå­êàжäîãî­íàïðàâëÿòü­ëèчíûå­èëè­êîëëåê-

òèâíûå­îáðàùåíèÿ­â­ãîñóäàðñòâåííûå­îðãàíû,­ðàññìàòðèâà-

åòñÿ­ãðàжäàíàìè­è­èíûìè­ñóáъåêòàìè­òàêîãî­îáðàùåíèÿ­êàê

ñïîñîá­ðåàëèçàöèè­èõ­êîíñòèòóöèîííîãî­ïðàâà­íà­ñóäåáíóю

çàùèòó.­

Пðèíèìàÿ­ðåøåíèå­ïî­äåëó­ îá­ óñòðàíåíèè­ â­ íîðìàòèâ-

íûõ­ïðàâîâûõ­àêòàõ­ïðîáåëîâ,­èñêëючåíèè­â­íèõ­êîëëèçèé­è

ïðàâîâîé­íåîïðåäåëåííîñòè,­Êîíñòèòóöèîííûé­Ñóä­èñõîäèò

èç­ òîãî,­ чòî­ ñîîòâåòñòâóюùèå­ íåäîñòàòêè­ êîíêðåòíîãî­ íîð-

ìàòèâíîãî­ ïðàâîâîãî­ àêòà­ âëåêóò­ òàêîå­ åãî­ èñòîëêîâàíèå­ è

ïðèìåíåíèå,­ êîòîðûå­ ìîãóò­ íàðóøèòü­ êîíñòèòóöèîííûå

ïðàâà­è­ ñâîáîäû,­ïðåïÿòñòâîâàòü­îáåñïåчåíèю­ ãàðàíòèé­èõ

ðåàëèçàöèè.

Оòìåчó,­чòî­â­2014­ãîäó­íà­îñíîâàíèè­îáðàùåíèé­ãðàж-

äàí­ è­ îðãàíèçàöèé­ Êîíñòèòóöèîííûì­ Ñóäîì­ ïðèíÿòî­ òðè

òàêèõ­ ðåøåíèÿ.­ Тàê,­ îñíîâàíèåì­ äëÿ­ âîçáóжäåíèÿ­ äåëà­ «О

ïðàâîâîé­íåîïðåäåëåííîñòè­â­ïðàâîâîì­ðåãóëèðîâàíèè­óäî-

ñòîâåðåíèÿ­ ëèчíîñòè­ ïðè­ íàçíàчåíèè­ ïåíñèè­ îðãàíàìè­ ïî

òðóäó,­çàíÿòîñòè­è­ñîöèàëüíîé­çàùèòå»­ïîñëóжèëî­îáðàùå-

íèå­îá­îòêàçå­â­íàçíàчåíèè­ïåíñèè­â­ñâÿçè­ñ­íåïîëóчåíèåì­ïî

ðåëèãèîçíûì­óáåжäåíèÿì­ïàñïîðòà­ãðàжäàíèíà­Ðåñïóáëèêè

Бåëàðóñü.­ Â­ ðåøåíèè­ ïî­ äàííîìó­ äåëó­ Ñîâåòó­ Ìèíèñòðîâ

ïðåäëîжåíî­ïðåäóñìîòðåòü­ïîñðåäñòâîì­ïðàâîâîãî­ðåãóëè-

ðîâàíèÿ­ ïîðÿäêà­ ïðåäñòàâëåíèÿ­ è­ îôîðìëåíèÿ­ äîêóìåíòîâ

äëÿ­ íàçíàчåíèÿ­ ïåíñèè­ âîçìîжíîñòü­ óäîñòîâåðåíèÿ­ ëèчíî-

ñòè­â­èñêëючèòåëüíûõ­ñëóчàÿõ­íå­òîëüêî­ïàñïîðòîì­ãðàжäà-

íèíà­ Ðåñïóáëèêè­ Бåëàðóñü,­ íî­ è­ èíûìè­ äîêóìåíòàìè.

Уêàçàííîå­ðåøåíèå­íà­ñåãîäíÿøíèé­äåíü­èñïîëíåíî.

Тàêèì­îáðàçîì,­Êîíñòèòóöèîííûé­Ñóä,­èñõîäÿ­èç­êîíñòè-

òóöèîííûõ­ïîëîжåíèé,­óñòàíàâëèâàåò­ïîëíîòó­è­ÿñíîñòü­ïðà-

âîâîãî­ìåõàíèçìà,­ñîäåðжàùåãîñÿ­â­íîðìàòèâíîì­ïðàâîâîì

àêòå,­è­ïðè­âûÿâëåíèè­ïðàâîâûõ­ïðîáåëîâ,­ïðàâîâîé­íåîïðå-

äåëåííîñòè­ è­ êîëëèçèé­ ïðåäëàãàåò­ íîðìîòâîðчåñêèì­ îðãà-

íàì­èõ­óñòðàíèòü.

Пðè­ ýòîì­ Êîíñòèòóöèîííûé­ Ñóä­ äåéñòâóåò­ â­ ïðåäåëàõ

ñâîåãî­êîíñòèòóöèîííîãî­ñòàòóñà,­íå­ïîäìåíÿÿ­çàêîíîäàòåëÿ

èëè­ èíîé­ íîðìîòâîðчåñêèé­ îðãàí,­ íî­ â­ íåêîòîðîé­ ìåðå

âûïîëíÿåò­ ôóíêöèè­ «ïîçèòèâíîãî­ çàêîíîäàòåëÿ»­ ñ­ öåëüю

âûðàáîòêè­ äåéñòâåííûõ­ ìåõàíèçìîâ­ ðåàëèçàöèè­ êîíñòèòó-

öèîííûõ­ïðàâ­è­ñâîáîä­ãðàжäàí.­Ñîãëàñíî­çàêîíîäàòåëüñòâó

ðåøåíèå­Êîíñòèòóöèîííîãî­Ñóäà­îá­óñòðàíåíèè­â­íîðìàòèâ-

íûõ­ïðàâîâûõ­àêòàõ­ïðîáåëîâ,­èñêëючåíèè­â­íèõ­êîëëèçèé­è

ïðàâîâîé­ íåîïðåäåëåííîñòè­ ÿâëÿåòñÿ­ îáÿçàòåëüíûì­ äëÿ

ðàññìîòðåíèÿ­ ãîñóäàðñòâåííûìè­ îðãàíàìè,­ äîëжíîñòíûìè

ëèöàìè­â­ñîîòâåòñòâèè­ñ­èõ­êîìïåòåíöèåé.­

Ñëåäóåò­ ïðèçíàòü­ íàëèчèå­ ïåðñïåêòèâ­ äëÿ­ ñîâåðøåí-

ñòâîâàíèÿ,­äàëüíåéøåãî­ðàñøèðåíèÿ­âîçìîжíîñòåé­êîíñòè-

òóöèîííîãî­êîíòðîëÿ­â­ðàññìàòðèâàåìîé­îáëàñòè.­

Тàê,­ â­ íàñòîÿùåå­ âðåìÿ­ ôàêòèчåñêè­ íå­ ðåàëèçóåòñÿ

íîðìà­чàñòè­âòîðîé­ñòàòüè­112­Êîíñòèòóöèè.­Äàííàÿ­íîðìà

ïðåäóñìàòðèâàåò,­ чòî,­ åñëè­ ïðè­ ðàññìîòðåíèè­ êîíêðåòíîãî

äåëà­ ñóä­ ïðèäåò­ ê­ âûâîäó­ î­ íåñîîòâåòñòâèè­ íîðìàòèâíîãî

àêòà­ Êîíñòèòóöèè,­ îí­ ïðèíèìàåò­ ðåøåíèå­ â­ ñîîòâåòñòâèè­ ñ

Êîíñòèòóöèåé­ è­ ñòàâèò­ â­ óñòàíîâëåííîì­ ïîðÿäêå­ âîïðîñ­ î

ïðèçíàíèè­äàííîãî­íîðìàòèâíîãî­àêòà­íåêîíñòèòóöèîííûì.­

Ðàáîòà­ ïî­ âûðàáîòêå­ è­ çàêîíîäàòåëüíîìó­ çàêðåïëåíèю

äåéñòâåííûõ­ ìåõàíèçìîâ­ ðåàëèçàöèè­ óêàçàííîé­ ñòàòüè
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Êîíñòèòóöèè,­óñòàíîâëåíèю­ïîðÿäêà­îáðàùåíèÿ­ñóäà­îáùåé

юðèñäèêöèè­â­Êîíñòèòóöèîííûé­Ñóä­ñ­öåëüю­ïðîâåðêè­íîð-

ìàòèâíûõ­ ïðàâîâûõ­ àêòîâ,­ êîíñòèòóöèîííîñòü­ êîòîðûõ

âûçûâàëà­ñîìíåíèå­ñóäà,­èíîìó­ðàñøèðåíèю­âîçìîжíîñòåé

êîíñòèòóöèîííîãî­ êîíòðîëÿ­ â­ íàñòîÿùåå­ âðåìÿ­ àêòèâíî

âåäåòñÿ.

Оòìåчó­òàêжå,­чòî­ïî­èòîãàì­ñâîåé­äåÿòåëüíîñòè­Êîíñòè-

òóöèîííûé­ Ñóä­ åжåãîäíî­ ïðèíèìàåò­ ïîñëàíèå­ Пðåçèäåíòó

Ðåñïóáëèêè­Бåëàðóñü­è­ïàëàòàì­Íàöèîíàëüíîãî­ñîáðàíèÿ­î

ñîñòîÿíèè­ êîíñòèòóöèîííîé­ çàêîííîñòè­ â­ Ðåñïóáëèêå

Бåëàðóñü.­

Пîñëàíèå­ïðåäñòàâëÿåò­ñîáîé­îáîáùàюùèé­àêò­Êîíñòè-

òóöèîííîãî­Ñóäà.­Оíî­ñîäåðжèò­àíàëèç­èçóчåííûõ­è­ðàññìîò-

ðåííûõ­èì­äåë­è­ìàòåðèàëîâ­çà­ïðîøåäøèé­ãîä.­Пî­èòîãàì

ýòîãî­ àíàëèçà­ Êîíñòèòóöèîííûì­ Ñóäîì­ ôîðìóëèðóюòñÿ

ñîîòâåòñòâóюùèå­ âûâîäû.­ Ãëàâíûé­ âûâîä,­ êîòîðûé­ äåëàåò

Êîíñòèòóöèîííûé­ Ñóä,­ –­ î­ ñîñòîÿíèè­ êîíñòèòóöèîííîé

çàêîííîñòè­ â­ Ðåñïóáëèêå­Бåëàðóñü,­ äîëжíûé­ óðîâåíü­ êîòî-

ðîé­íåîáõîäèì­äëÿ­äåéñòâåííîãî­îáåñïåчåíèÿ­ïðàâ­è­ñâîáîä

ãðàжäàí.­

Àäðåñîâàíèå­ ïîñëàíèé­ Êîíñòèòóöèîííîãî­ Ñóäà­ Пðåçè-

äåíòó­Ðåñïóáëèêè­Бåëàðóñü­è­ïàëàòàì­Пàðëàìåíòà­îáóñëîâ-

ëåíî­ èõ­ îñîáûì­ ñòàòóñîì­ â­ ñèñòåìå­ ãîñóäàðñòâåííîé­ âëà-

ñòè.­Ñîãëàñíî­Êîíñòèòóöèè­Пðåçèäåíò­ÿâëÿåòñÿ­Ãëàâîé­ãîñó-

äàðñòâà,­ ãàðàíòîì­ Êîíñòèòóöèè,­ ïðàâ­ è­ ñâîáîä­ чåëîâåêà­ è

ãðàжäàíèíà.­Пàðëàìåíò­ –­Íàöèîíàëüíîå­ ñîáðàíèå­Ðåñïóá-

ëèêè­ Бåëàðóñü­ –­ ïðåäñòàâèòåëüíûé­ è­ çàêîíîäàòåëüíûé

îðãàí.­ Â­ ñîîòâåòñòâèè­ ñ­ Êîíñòèòóöèåé­ îíè­ íàäåëåíû­ âñåé

ïîëíîòîé­ íåîáõîäèìûõ­ ïîëíîìîчèé­ ïî­ îáåñïåчåíèю

ýôôåêòèâíîãî­ïðàâîâîãî­ðåãóëèðîâàíèÿ,­ñîâåðøåíñòâîâà-

íèÿ­ïðàâîïðèìåíèòåëüíîé­ïðàêòèêè­â­íàïðàâëåíèè­çàùèòû

ïðàâ­ è­ ñâîáîä­ чåëîâåêà­ êàê­ âûñøåé­ öåííîñòè­ îáùåñòâà­ è

ãîñóäàðñòâà.­Â­ ïîñëàíèè­Êîíñòèòóöèîííîãî­Ñóäà,­ êàê­ ïðà-

âèëî,­ ñîäåðжàòñÿ­ òàêжå­ êîíêðåòíûå­ ïðåäëîжåíèÿ­ íîðìî-

òâîðчåñêèì­ è­ ïðàâîïðèìåíèòåëüíûì­ îðãàíàì­ â­ ýòîì

íàïðàâëåíèè.­

Тàêèì­ îáðàçîì,­ Êîíñòèòóöèîííûé­ Ñóä­ Ðåñïóáëèêè

Бåëàðóñü­ ñîñòîÿëñÿ­ êàê­ âûñøèé­ ãîñóäàðñòâåííûé­ îðãàí

ñóäåáíîãî­ êîíòðîëÿ­ çà­ êîíñòèòóöèîííîñòüю­ íîðìàòèâíûõ

63

ïðàâîâûõ­ àêòîâ­ â­ ãîñóäàðñòâå.­ Ñîçäàííûå­ ïðàâîâûå­ ìåõà-

íèçìû­ ñèñòåìíîãî­ êîíñòèòóöèîííîãî­ êîíòðîëÿ­ çàêîíîâ­ è

èíûõ­íîðìàòèâíûõ­ïðàâîâûõ­àêòîâ­íàïðàâëåíû­â­ïåðâóю­îчå-

ðåäü­íà­ïîâûøåíèå­ýôôåêòèâíîñòè­êîíñòèòóöèîííîãî­ïðàâî-

ñóäèÿ­ ïî­ îõðàíå­ ïðàâ­ è­ ñâîáîä­ чåëîâåêà­ è­ ãðàжäàíèíà,­ èõ

çàùèòó­ êàê­ ôóíäàìåíòàëüíîé­ êîíñòèòóöèîííîé­ öåííîñòè

áåëîðóññêîãî­îáùåñòâà­è­ãîñóäàðñòâà.
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М. Клåаíдðîв 

Ñóäьÿ Êîíñòèòóöèîííîãî Ñóäà  
Ðîññèйñêîй Фåäåðàöèè,

÷ëåí-êîððåñïîíäåíò ÐÀН

Êîíñòèòóöèîííûå­îñíîâû­ìåхàíèзìà­

ñóäåáíîé­âëàñòè­â­Ðîññèéñêîé­Фåäåðàöèè­

è­ïðîáëåìû­åãî­ñîâåðшåíñòâîâàíèÿ

Íà­çåìíîì­øàðå­íåò­ãîñóäàðñòâà,­â­êîòîðîì­íå­áûëî­áû

ñóäîâ,­âîîáùå­–­â­ïðèíöèïå­-­íå­ìîжåò­áûòü­ãîñóäàðñòâà­áåç

ãîñóäàðñòâåííûõ­ ñóäîâ.­Â­ ïîñëåäíåå­ âðåìÿ­ âñå­ чàùå­ ãîâî-

ðÿò,­чòî­åñëè­ХIХ­âåê­áûë­âåêîì­çàêîíîäàòåëüíîé­âëàñòè,­à­ХХ

âåê­–­âåêîì­èñïîëíèòåëüíîé­âëàñòè,­òî­ХХI­âåê­–­ýòî­âåê­âëà-

ñòè­ñóäåáíîé.­Пîýòîìó­âïîëíå­åñòåñòâåííî,­ чòî­ñîçäàíèå­è

îáåñïåчåíèå­äåÿòåëüíîñòè­ìåõàíèçìà­ïðàâîñóäèÿ­–­âàжíàÿ

çàäàчà­ ëюáîãî­ ãîñóäàðñòâà,­ è­ îíà­ ðåøàåòñÿ­ êàжäûì­ ãîñó-

äàðñòâîì­ ïî­ ñâîåìó,­ èñõîäÿ­ èç­ ñîáñòâåííûõ­ ñóâåðåííûõ

èíòåðåñîâ.­Пðàêòèчåñêè­âî­âñåõ­ãîñóäàðñòâàõ­ñ­òàê­íàçûâàå-

ìîé­ «ïèñàííîé»­ Êîíñòèòóöèåé­ ñòðóêòóðà­ ñóäåáíîé­ ñèñòåìû

çàêðåïëåíà­â­êîíñòèòóöèÿõ.­Тàêжå­â­êîíñòèòóöèÿõ­ïðîâîçãëà-

øåíî,­ чòî­ íåïîñðåäñòâåííî­ ñóäåáíóю­âëàñòü­îñóùåñòâëÿюò

ñóäüè.­ Тàêèì­ îáðàçîì,­ ìîжíî­ ñêàçàòü,­ чòî­ â­ êàжäîì­ ãîñó-

äàðñòâå,­ âêëючàÿ­ è­ ãîñóäàðñòâà­ ñ­ «íåïèñàííîé»­ Êîíñòèòó-

öèåé,­ ñóäåáíàÿ­ âëàñòü­ íåïîñðåäñòâåííî­ âåðøèòñÿ­ ñïåöè-

àëüíî­ äëÿ­ ýòîãî­ îòîáðàííûìè­ è­ íàçíàчåííûìè­ ëюäüìè­ -

ñóäüÿìè,­ îñóùåñòâëÿюùèìè­â­ ñïåöèàëüíîì­–­ïðîöåññóàëü-

íîì­ ðåжèìå­ -­ ïðàâîñóäèå­ â­ ñóäåáíûõ­ îðãàíàõ,­ âõîäÿùèõ­ â

ñóäåáíóю­ñèñòåìó.

Оäíàêî­ìåõàíèçì­îðãàíèçàöèîííîãî,­êàäðîâîãî,­ôèíàí-

ñîâîãî,­ìàòåðèàëüíî-ðåñóðñíîãî,­èíôîðìàöèîííîãî­è­èíîãî

îáåñïåчåíèÿ­ñóäåáíîé­âëàñòè­â­êàжäîì­ãîñóäàðñòâå­ðàçëè-

чåí.­ Â­ îäíèõ­ ñòðàíàõ­ îí­ ñêîíöåíòðèðîâàí­ â­ ñïåöèàëüíîì

âëàñòíî-ãîñóäàðñòâåííîì­îðãàíå,­â­äðóãèõ­ñòðàíàõ­åãî­ôóíê-

öèè­ðàññðåäîòîчåíû­â­íåñêîëüêèõ­òàêèõ­îðãàíàõ,­â­òðåòüèõ­–

ðÿä­åãî­âàжíåéøèõ­ôóíêöèé­äåëåãèðîâàí­îðãàíàì­ñóäåéñêî-

ãî­ñîîáùåñòâà­è­ò.ä.

Пî­ñàìûì­ïðèáëèçèòåëüíûì­ïîäñчåòàì­â­ïîëîâèíå­ãîñó-

äàðñòâ­ìèðà­èõ­êîíñòèòóöèè­ïðîâîçãëàøàюò­íàëèчèå­òàêîãî

îðãàíà.­Åñòü­îí­è­â­ðÿäå­ãîñóäàðñòâ­–­óчàñòíèêàõ­ÑÍÃ.­Тàê,­ïî

àëôàâèòó:

-­â­Àçåðáàéäжàíñêîé­Ðåñïóáëèêå­ñîзäàí Ñóäåáíî-ïðàвî-
вîй ñîвåò, êîòîðый Зàêîíîì  îò 28 äåêàáðÿ 2004 ã. «О Ñóäåá-
íî-ïðàвîвîì ñîвåòå» (ñ èзìåíåíèÿìè ïî ñîñòîÿíèþ íà
24.02.2015 ã.) îïðåäåëÿåòñÿ  êàê îðãàí, îñóщåñòвëÿþщèй
ôóíêöèè­ñàìîóïðàâëåíèÿ­ñóäåáíîé­âëàñòè,­ðåøàюùèé­â­ïðå-

äåëàõ­ñâîèõ­ïîëíîìîчèé­âîïðîñû­îáåñïåчåíèÿ­îðãàíèçàöèè

ñóäåáíîé­ ñèñòåìû­ è­ íåçàâèñèìîñòè­ ñóäåé,­ îðãàíèçàöèю

èçáðàíèÿ­ íà­ âàêàíòíûå­ äîëжíîñòè­ ñóäåé­ èç­ êàíäèäàòîâ,­ íå

ÿâëÿюùèõñÿ­ ñóäüÿìè,­ îöåíêè­ äåÿòåëüíîñòè­ ñóäåé,­ èçìåíå-

íèÿ­èõ­ìåñòà­ðàáîòû,­ïðîäâèжåíèÿ­ïî­äîëжíîñòè,­ïðèâëåчå-

íèÿ­ ê­ àäìèíèñòðàòèâíîé­ îòâåòñòâåííîñòè,­ à­ òàêжå­ äðóãèå

âîïðîñû,­ñâÿçàííûå­ñ­ñóäàìè­è­ñóäüÿìè;

-­â­Ðåñïóáëèêå­Àðìåíèÿ­ñîçäàí­Ñîâåò­ïðàâîñóäèÿ,­êîòî-

ðûé­ ïðîâîçãëàøåí­ íåïîñðåäñòâåííî­ â­ Êîíñòèòóöèè.­ Оí­ â

óñòàíîâëåííîì­ Ñóäåáíûì­ êîäåêñîì­ Ðåñïóáëèêè­ ïîðÿäêå:

ñîñòàâëÿåò­ è­ ïðåäñòàâëÿåò­ íà­ óòâåðжäåíèå­ Пðåçèäåíòó

Ðåñïóáëèêè­ ñïèñîê­ êàíäèäàòóð­ ñóäåé­ è­ ñïèñêè­ ñëóжåáíîãî

ïðîäâèжåíèÿ­ ñóäåé,­ íà­ îñíîâàíèè­ êîòîðûõ­ ïðîèçâîäÿòñÿ

íàçíàчåíèÿ;­äàåò­çàêëючåíèÿ­ïî­ïðåäñòàâëåííûì­êàíäèäàòó-

ðàì­ñóäåé;­­ïðåäëàãàåò­êàíäèäàòóðû­ïðåäñåäàòåëåé­è­ñóäåé

Êàññàöèîííîãî­Ñóäà,­åãî­ïàëàò,­ïðåäñåäàòåëåé­Àïåëëÿöèîí-

íîãî­ Ñóäà,­ ñóäîâ­ ïåðâîé­ èíñòàíöèè­ è­ ñïåöèàëèçèðîâàííûõ

ñóäîâ;­ïî­çàïðîñó­Пðåçèäåíòà­Ðåñïóáëèêè­âûñêàçûâàåò­ìíå-

íèå­ ïî­ âîïðîñàì­ ïîìèëîâàíèÿ;­ ïðèâëåêàåò­ ñóäåé­ ê­ äèñöè-

ïëèíàðíîé­ îòâåòñòâåííîñòè;­ ïðåäñòàâëÿåò­ Пðåçèäåíòó

Ðåñïóáëèêè­ïðåäëîжåíèå­î­ïðåêðàùåíèè­ïîëíîìîчèé­ñóäüè,

î­äàчå­ñîãëàñèÿ­íà­àðåñò­ñóäüè,­åãî­ïðèâëåчåíèå­â­êàчåñòâå

îáâèíÿåìîãî­ èëè­ åãî­ ïðèâëåчåíèå­ ê­ àäìèíèñòðàòèâíîé

îòâåòñòâåííîñòè­â­ñóäåáíîì­ïîðÿäêå­è­ò.ä.;

-­ â­ Ðåñïóáëèêå­ Êàçàõñòàí­ Âûñøèé­ Ñóäåáíûé­ Ñîâåò
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íàçâàí­â­Êîíñòèòóöèè­(ñò.55)­ïðè­ïðîâîçãëàøåíèè­èììóíèòå-

òà­ ñóäåé,­ èíûå­ âîïðîñû­åãî­ îðãàíèçàöèè­è­ åãî­ ïîëíîìîчèÿ

çàêðåïëåíû­â­Çàêîíå­î­íåì­îò­17­íîÿáðÿ­2008­ã.­ (ñ­èçìåíå-

íèÿìè­ïî­ñîñòîÿíèю­íà­17­íîÿáðÿ­2014­ã).­­Яâëÿÿñü­óчðåжäå-

íèåì­áåç­îáðàçîâàíèÿ­юðèäèчåñêîãî­ëèöà,­îí­îáåñïåчèâàåò

ãàðàíòèè­ íåçàâèñèìîñòè­ è­ íåïðèêîñíîâåííîñòè­ ñóäåé;­ íà

êîíêóðñíîé­ îñíîâå­ îñóùåñòâëÿåò­ îòáîð­ êàíäèäàòîâ­ íà

âàêàíòíûå­ äîëжíîñòè­ ñóäüè­ è­ ðåêîìåíäóåò­ èõ­ Пðåçèäåíòó

Ðåñïóáëèêè,­à­òàêжå­ðåøàåò­è­èíûå­êàäðîâûå­–­â­îòíîøåíèè

ñóäåé­è­ðóêîâîäèòåëåé­ñóäîâ­–­ âîïðîñû;­ îðãàíèçóåò­ ïðèåì

êâàëèôèêàöèîííûõ­ýêçàìåíîâ­ó­ãðàжäàí,­èçъÿâèâøèõ­жåëà-

íèå­ ðàáîòàòü­ ñóäüÿìè;­ âûðàáàòûâàåò­ è­ âíîñèò­ Пðåçèäåíòó

Ðåñïóáëèêè­ðåêîìåíäàöèè­è­ïðåäëîжåíèÿ­ïî­ñîâåðøåíñòâî-

âàíèю­ ñóäåáíîé­ ñèñòåìû­ è­ çàêîíîäàòåëüñòâà;­ ïðèíèìàåò

ìåðû­ïî­óëóчøåíèю­êàчåñòâåííîãî­ñîñòàâà­ñóäåéñêîãî­êîð-

ïóñà,­ñèñòåìû­ïîäãîòîâêè­êàäðîâ,­ïîâûøåíèю­êâàëèôèêàöèè

ñóäåé­è­ò.ä.;

-­ â­ Ðåñïóáëèêå­ Ìîëäîâà­ ñîçäàí­ è­ äåéñòâóåò­ Âûñøèé

ñîâåò­ ìàãèñòðàòóðû,­ êîòîðûé­ â­ ñèëó­ ­ ñò.ñò.­ 122­ è­ 123

Êîíñòèòóöèè­îáåñïåчèâàåò­­íàçíàчåíèå,­ïåðåìåùåíèå,­îòêî-

ìàíäèðîâàíèå­ñóäåé,­ïîâûøåíèå­èõ­â­äîëжíîñòè­è­ïðèìåíå-

íèå­ê­íèì­äèñöèïëèíàðíûõ­ìåð.­Çàêîíîì­îò­19­èюëÿ­1996­ã.

îá­ ýòîì­ Ñîâåòå­ (ñ­ èçìåíåíèÿìè­ ïî­ ñîñòîÿíèю­ íà­ 25­ èюëÿ

2014­ã.)­óñòàíîâëåíî,­чòî­îí­ÿâëÿåòñÿ­íåçàâèñèìûì­îðãàíîì,

ñîçäàííûì­äëÿ­îðãàíèçàöèè­è­ôóíêöèîíèðîâàíèÿ­ñóäåáíîé

ñèñòåìû,­ñëóжèò­ãàðàíòîì­íåçàâèñèìîñòè­ñóäåáíîé­âëàñòè­è

îñóùåñòâëÿåò­ ñóäåáíîå­ ñàìîóïðàâëåíèå.­ Âûñøèé­ ñîâåò

ìàãèñòðàòóðû­ Ìîëäîâû­ âíîñèò­ ïðåäëîжåíèÿ­ Пðåçèäåíòó

Ðåñïóáëèêè­ èëè,­ ñîîòâåòñòâåííî,­Пàðëàìåíòó­ î­ íàçíàчåíèè

ñóäåé­íà­äîëжíîñòü,­ïðîäâèжåíèè­èõ­â­âûøåñòîÿùóю­ñóäåá-

íóю­ èíñòàíöèю,­ íàçíàчåíèè­ íà­ äîëжíîñòü­ ðóêîâîäèòåëÿ

ñóäåáíîé­èíñòàíöèè­èëè­îñâîáîжäåíèè­îò­äîëжíîñòè­ñóäåé­è

ðóêîâîäèòåëåé­ ñóäåáíûõ­ èíñòàíöèé;­ ïðèíèìàåò­ ïðèñÿãó

ñóäåé;­ óòâåðжäàåò­ ïîëîжåíèå­ î­ ïðîâåäåíèè­ êîíêóðñà­ íà

çàìåùåíèå­ âàêàíòíûõ­ äîëжíîñòåé­ ñóäüè­ èëè­ ðóêîâîäèòåëÿ

ñóäåáíîé­èíñòàíöèè­è­îáåñïåчèâàåò­îðãàíèçàöèю­è­ïðîâåäå-

íèå­êîíêóðñà;­ïðèìåíÿåò­ê­ñóäüÿì­ìåðû­ïîîùðåíèÿ;­íàçíàчà-

åò­чëåíîâ­êîëëåãèè­ïî­îòáîðó­è­êàðüåðå­ñóäåé­è­чëåíîâ­êîë-

ëåãèè­ïî­îöåíêå­äåÿòåëüíîñòè­ñóäåé­â­ñîîòâåòñòâèè­ñî­ñâîåé
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êîìïåòåíöèåé.­Êðîìå­òîãî,­ó­Ñîâåòà­åñòü­ïîëíîìîчèÿ­â­îá-

ëàñòè­íàчàëüíîé­è­íåïðåðûâíîé­ïîäãîòîâêè­ñóäåé­è­ïåðñîíà-

ëà­ñåêðåòàðèàòà­ñóäåáíûõ­èíñòàíöèé;­­â­îáëàñòè­ñîáëюäåíèÿ

äèñöèïëèíû­è­ñóäåáíîé­ýòèêè­è­â­îáëàñòè­àäìèíèñòðèðîâà-

íèÿ­ ñóäåáíûõ­ èíñòàíöèé­ îí:­ çàñëóøèâàåò­ èíôîðìàöèю

Ìèíèñòåðñòâà­юñòèöèè­î­äåÿòåëüíîñòè­ïî­îðãàíèçàöèîííî-

ìó,­ ìàòåðèàëüíîìó­ è­ ôèíàíñîâîìó­ îáåñïåчåíèю­ ñóäåáíûõ

èíñòàíöèé;­ ïðåäîñòàâëÿåò­ åжåãîäíûå­ îòïóñêà­ ïðåäñåäàòå-

ëÿì­ è­ çàìåñòèòåëÿì­ ïðåäñåäàòåëåé­ ñóäåáíûõ­ èíñòàíöèé;

ðàññìàòðèâàåò,­ óòâåðжäàåò­ è­ âíîñèò­ ïðîåêòû­ áюäжåòîâ

ñóäåáíûõ­ èíñòàíöèé;­ åжåãîäíî­ ïðåäñòàâëÿåò­ Пàðëàìåíòó­ è

Пðåçèäåíòó­ Ðåñïóáëèêè­ äîêëàä­ î­ ïîðÿäêå­ îðãàíèçàöèè­ è

ôóíêöèîíèðîâàíèÿ­ñóäåáíûõ­èíñòàíöèé­çà­ïðåäûäóùèé­ãîä

è­ò.ä.;

-­â­Ðåñïóáëèêå­Тàäжèêèñòàí­Êîíñòèòóöèåé­­(ï.12­ñò.69)­â

чèñëå­ ïîëíîìîчèé­Пðåçèäåíòà­ ­ Ðåñïóáëèêè­ íàçâàíî­ ñîçäà-

íèå­Ñîâåòà­юñòèöèè.­­Пîëíîìîчèÿ­åãî­çàêðåïëåíû­â­ðàçäåëå

IV­ Êîíñòèòóöèîííîãî­ ­ çàêîíà­ îò­ 26­ èюëÿ­ 2014­ ã.­ «О­ ñóäàõ

Ðåñïóáëèêè­ Тàäжèêèñòàí»,­ ãäå­ Ñîâåòó­ юñòèöèè­ ïîñâÿùåíà

ãëàâà­10.­Â­ñîîòâåòñòâèè­ñ­ýòèì­Çàêîíîì­­Ñîâåò­­юñòèöèè­êàê

êîëëåãèàëüíûé­îðãàí­ ñîçäàåòñÿ­Пðåçèäåíòîì­Ðåñïóáëèêè­ â

öåëÿõ­îðãàíèçàöèè­ðàáîòû­ñóäîâ,­èõ­ìàòåðèàëüíî-òåõíèчåñ-

êîãî­ îáåñïåчåíèÿ,­ ïîäáîðà­ è­ ïîäãîòîâêè­ êàíäèäàòîâ­ íà

äîëжíîñòü­ñóäüè­è­ñóäüè-ñòàжåðà,­ïîâûøåíèÿ­êâàëèôèêàöèè

ñóäåé,­ñóäåé-ñòàжåðîâ­è­ðàáîòíèêîâ­àïïàðàòà­ñóäîâ,­ïîäáî-

ðà­è­ïðåäñòàâëåíèÿ­êàíäèäàòóð­íà­äîëжíîñòü­ñóäüè­è­îñâî-

áîжäåíèÿ­ñóäåé­îò­äîëжíîñòè,­îðãàíèçàöèè­êâàëèôèêàöèîí-

íûõ­ýêçàìåíîâ.­Â­ñîîòâåòñòâèè­ñî­ñò.100­ýòîãî­Çàêîíà­Ñîâåò:

âíîñèò­Пðåçèäåíòó­Ðåñïóáëèêè­ïðåäñòàâëåíèÿ­î­íàçíàчåíèè

íà­äîëжíîñòü­è­îñâîáîжäåíèè­îò­äîëжíîñòè­ðóêîâîäèòåëåé

ñóäîâ;­ ïðåäëîжåíèÿ­ îá­ óчðåжäåíèè­ ñóäîâ;­ ïðåäñòàâëÿåò

ïðåäëîжåíèÿ­ ïî­ ñîâåðøåíñòâîâàíèю­ ñóäåáíî-ïðàâîâîé

ñèñòåìû­ è­ ñïîñîáñòâîâàíèю­ óêðåïëåíèÿ­ íåçàâèñèìîñòè

ñóäîâ;­ ïðåäñòàâëåíèÿ­ ïî­ ñóäîóñòðîéñòâó,­ чèñëåííîñòè

ñóäåé,­íàðîäíûõ­çàñåäàòåëåé­ñóäîâ­è­чèñëåííîñòè­ðàáîòíè-

êîâ­ àïïàðàòà­ ñóäîâ;­ ðàññìàòðèâàåò­ âîïðîñû­ êàäðîâîãî,

ôèíàíñîâîãî,­îðãàíèçàöèîííîãî­è­ìàòåðèàëüíî-òåõíèчåñêî-

ãî­îáåñïåчåíèÿ­ñóäîâ;­âíîñèò­Пðåçèäåíòó­Ðåñïóáëèêè­ïðåä-

ñòàâëåíèÿ­ î­ íàãðàжäåíèè­ ñóäåé­ è­ ïðèñâîåíèè­ êâàëèôèêà-
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àêòû­â­ïðåäåëàõ­ïîëíîìîчèé­Âûñøåãî­ñîâåòà­юñòèöèè,­â­òîì

чèñëå­ ïðîöåäóðíûå­ àêòû.­ Пðè­ ýòîì­ àêòû­ Âûñøåãî­ ñîâåòà

юñòèöèè­ ìîãóò­ áûòü­ îáжàëîâàíû­ â­ ïîðÿäêå,­ óñòàíîâëåííîì

Êîäåêñîì­àäìèíèñòðàòèâíîãî­ñóäîïðîèçâîäñòâà­Уêðàèíû.­

Ñêàçàííîå­ îá­ ýòîì­ âëàñòíîì­ ãîñóäàðñòâåííîì­ îðãàíå­ â

ãîñóäàðñòâàõ­-­óчàñòíèêàõ­ÑÍÃ,­ãäå­îí­åñòü,­ïîêàçûâàåò­áîëü-

øóю­ âàðèàòèâíîñòü­ åãî­ îðãàíèçàöèîííûõ­ ôîðì­ è­ ïðàâîìî-

чèé.­ Íå­ ìåíüøå­ ýòà­ âàðèàòèâíîñòü­ è­ â­ äðóãèõ­ ãîñóäàðñòâàõ

ìèðà,­ðàñïîëîжåííûõ­íà­âñåõ­êîíòèíåíòàõ­ìèðà,­çà­èñêëючå-

íèåì­ Àíòàðêòèäû.­ Âî­ Фðàíöèè,­ íàïðèìåð,­ ñòàòüåé­ 64­ åё

Êîíñòèòóöèè­ïðîâîçãëàøåíî:­«Пðåçèäåíò­Ðåñïóáëèêè­ÿâëÿåò-

ñÿ­ãàðàíòîì­íåçàâèñèìîñòè­ñóäåáíîé­âëàñòè.­Åìó­ñîäåéñòâó-

åò­Âûñøèé­ñîâåò­ìàãèñòðàòóðû».

Íî­â­äðóãîé­ïîëîâèíå­ãîñóäàðñòâ­ìèðà­òàêîãî­îðãàíà­íåò.

Íåò­ åãî­ è­ íèêîãäà­ íå­ áûëî­ è­ â­ Ðîññèéñêîé­Фåäåðàöèè,­ õîòÿ

àíàëèç­ïðîåêòîâ­Êîíñòèòóöèè­Ðîññèè­1991-1993­ãîäîâ­è­ôåäå-

ðàëüíîé­çàêîíîïðîåêòíîé­ðàáîòû­2000-2001­ãîäîâ­ïîêàçûâà-

åò,­чòî­îí­òîãäà­ìîã­áûòü­âïîëíå­­ðåàëüíî­ñîçäàí.­Оò­åãî­ñîç-

äàíèÿ­-­äâàжäû­â­èñòîðèè­ñîâðåìåííîé­Ðîññèè­-­îòêàçàëèñü

èñêëючèòåëüíî­ ïî­ ïðèчèíå­ îïàñíîñòè­ âîçëîжåíèÿ­ íà­ íåãî

ôóíêöèè­­íàäñóäåáíîãî­â­îòíîøåíèè­âñåõ­юðèñäèêöèé­îðãàíà.

Хîòÿ­â­òåõ­ãîñóäàðñòâàõ,­ãäå­îí­åñòü,­åãî­òàêèìè­ñâîéñòâàìè­íå

íàäåëÿюò,­çà­èñêëючåíèåì­Иíäèè,­ãäå ñâîéñòâàìè­íàçâàííîãî

îðãàíà­íàäåëåí­Âåðõîâíûé­Ñóä­ýòîãî­ãîñóäàðñòâà.

Êàê­áû­òî­íè­áûëî,­áàçîâûå­îñíîâû­ìåõàíèçìà­ñóäåáíîé

âëàñòè­ Ðîññèéñêîé­ Фåäåðàöèè,­ åãî­ ñóäîóñòðîéñòâåííàÿ,

ñóäîïðîèçâîäñòâåííàÿ­ è­ ñóäåéñêî-ñòàòóñíàÿ­ ñîñòàâëÿюùèå

áàçèðóюòñÿ­íà­Êîíñòèòóöèè­ÐФ,­â­êîòîðîé­íåïîñðåäñòâåííî

ñóäåáíîé­âëàñòè­ïîñâÿùåíà­ñïåöèàëüíàÿ­ãëàâà­7,­êðîìå­òîãî,

íîðìû­î­ñóäåáíîé­âëàñòè­ïðîâîçãëàøåíû­âî­ìíîжåñòâå­èíûõ

âçàèìîñâÿçàííûõ­ïîëîжåíèé­Êîíñòèòóöèè­ÐФ.

Ìîжíî­ ñêàçàòü,­ чòî­ ýòè­ êîíñòèòóöèîííûå­ ïîëîжåíèÿ­ â

ñâîåé­ñîâîêóïíîñòè­ñîçäàюò­îáùèé­êàðêàñ­ìåõàíèçìà­ñóäåá-

íîé­ âëàñòè­ Ðîññèè,­ íî­ íå­ îïðåäåëÿюò­ âåêòîðû­ ðàçâèòèÿ­ íè

åãî­êàжäîé­ñîñòàâëÿюùåé,­íè,­â­öåëîì,­ñóäåáíîé­âëàñòè.­Ýòî

îçíàчàåò­ îòñóòñòâèå­ îôèöèàëüíîé­ ñòðàòåãèè­ åё­ ðàçâèòèÿ­ è

íåîáõîäèìîñòü­ ñóùíîñòíîãî­ èçìåíåíèÿ­ òåêñòà­ ñàìîé

Êîíñòèòóöèè­ ïðè­ ­ ïåðåôîðìèðîâàíèè­ ñòðóêòóðû­ ñóäåáíîé

ñèñòåìû­è­èíûõ­ñîîòâåòñòâóюùèõ­êîíñòèòóöèîííî­çíàчèìûõ

öèîííûõ­ êëàññîâ­ ñóäüÿì;­ ñîçäàёò­ ýêçàìåíàöèîííóю­ êîìèñ-

ñèю­ Ñîâåòà­ юñòèöèè­ è­ óòâåðжäàåò­ åå­ ñîñòàâ;­ óòâåðжäàåò

èíñòðóêöèю­î­äåëîïðîèçâîäñòâå­â­ñóäàõ,­ïîðÿäîê­ðàñïðåäå-

ëåíèÿ­ äåë­ ìåжäó­ ñóäüÿìè­ è­ Пîëîжåíèå­ î­ ñóäüå-ñòàжåðå;

óñòàíàâëèâàåò­ ôîðìó­ è­ ïîðÿäîê­ ïðåäñòàâëåíèÿ­ îòчåòà­ î

ãîäîâîé­äåÿòåëüíîñòè­êàжäîãî­ñóäüè­è­ò.ä.;

-­ â­ Уêðàèíå­ Âûñøèé­ ñîâåò­ юñòèöèè­ ïðîâîçãëàøåí­ â

Êîíñòèòóöèè,­ à­ äåòàëèçèðóåò­ è­ ðàçâèâàåò­ êîíñòèòóöèîííûå

ïîëîжåíèÿ­î­íåì­Çàêîí­Уêðàèíû­îò­15­ÿíâàðÿ­1998­ã.­(ñ­èçìå-

íåíèÿìè­ïî­ñîñòîÿíèю­íà­21­ìàÿ­2015­ã.).­Íàçâàííûé­Çàêîí

ïðîâîçãëàøàåò,­ чòî­ ýòîò­ Ñîâåò­ ÿâëÿåòñÿ­ êîëëåãèàëüíûì,

ïîñòîÿííî­ äåéñòâóюùèì,­ íåçàâèñèìûì­ îðãàíîì,­ îòâåò-

ñòâåííûì­ çà­ ôîðìèðîâàíèå­ íåçàâèñèìîãî­ âûñîêîïðîôåñ-

ñèîíàëüíîãî­ñóäåéñêîãî­êîðïóñà,­ñïîñîáíîãî­êâàëèôèöèðî-

âàííî,­äîáðîñîâåñòíî­è­áåñïðèñòðàñòíî­îñóùåñòâëÿòü­ïðà-

âîñóäèå­íà­ïðîôåññèîíàëüíîé­îñíîâå,­à­ òàêжå­çà­ïðèíÿòèå

ðåøåíèé­î­íàðóøåíèÿõ­ñóäüÿìè­(è­ïðîêóðîðàìè)­òðåáîâàíèé

îòíîñèòåëüíî­íåñîâìåñòèìîñòè­è­-­â­ïðåäåëàõ­ñâîåé­êîìïå-

òåíöèè­ -­ îá­ èõ­ äèñöèïëèíàðíîé­ îòâåòñòâåííîñòè.­ Ñîâåò

юñòèöèè­ ÿâëÿåòñÿ­ юðèäèчåñêèì­ ëèöîì,­ ðàñõîäû­ íà­ åãî

ñîäåðжàíèå­ îïðåäåëÿюòñÿ­ îòäåëüíî­ â­ Ãîñóäàðñòâåííîì

áюäжåòå­ Уêðàèíû,­ è­ îí­ óòâåðжäàåò­ ñâîé­ ðåãëàìåíò.­ Ñîâåò

âíîñèò­ ïðåäñòàâëåíèÿ­ Пðåçèäåíòó­ î­ íàçíàчåíèè­ ñóäåé­ íà

äîëжíîñòè­èëè­îá­óâîëüíåíèè­èõ­ñ­äîëжíîñòåé;­ðàññìàòðèâà-

åò­äåëà­è­ïðèíèìàåò­ðåøåíèÿ­î­íàðóøåíèè­ñóäüÿìè­(è­ïðîêó-

ðîðàìè)­ òðåáîâàíèé­ îòíîñèòåëüíî­ íåñîâìåñòèìîñòè;­ îñó-

ùåñòâëÿåò­ äèñöèïëèíàðíîå­ ïðîèçâîäñòâî­ îòíîñèòåëüíî

ñóäåé­Âåðõîâíîãî­Ñóäà­Уêðàèíû­è­ñóäåé­âûñøèõ­ñïåöèàëèçè-

ðîâàííûõ­ ñóäîâ;­ ðàññìàòðèâàåò­жàëîáû­íà­ ðåøåíèÿ­ î­ ïðè-

âëåчåíèè­ (è­ îá­ îòêàçå­ â­ ïðèâëåчåíèè)­ ê­ äèñöèïëèíàðíîé

îòâåòñòâåííîñòè­ ñóäåé­ àïåëëÿöèîííûõ­ è­ ìåñòíûõ­ ñóäîâ­ (à

òàêжå­ïðîêóðîðîâ).­Âûñøèé­ñîâåò­юñòèöèè­Уêðàèíû­ïðèíè-

ìàåò­àêòû:­ïðåäñòàâëåíèÿ­î­íàçíàчåíèè­ñóäåé;­ïðåäñòàâëå-

íèÿ­îá­óâîëüíåíèè­ñóäåé­ñ­äîëжíîñòè;­ðåøåíèÿ­î­íàðóøåíèè

òðåáîâàíèé­îòíîñèòåëüíî­íåñîâìåñòèìîñòè;­ðåøåíèÿ­î­äèñ-

öèïëèíàðíîé­îòâåòñòâåííîñòè;­ðåøåíèÿ­ïî­жàëîáå­íà­ðåøå-

íèå­ î­ ïðèâëåчåíèè­ ê­ äèñöèïëèíàðíîé­ îòâåòñòâåííîñòè

ñóäåé;­ðåøåíèÿ­î­ïðåêðàùåíèè­ïîëíîìîчèé­чëåíà­Âûñøåãî

ñîâåòà­ юñòèöèè­ â­ óñòàíîâëåííûõ­ çàêîíîì­ ñëóчàÿõ;­ äðóãèå
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7170

ñîñòàâëÿюùèõ­ñóäåáíîé­âëàñòè,­чòî­èìåëî­ìåñòî­ïðè­îáъå-

äèíåíèè­ Âåðõîâíîãî­ è­ Âûñøåãî­ Àðáèòðàжíîãî­ ñóäîâ­ ÐФ­ â

2014­ã.­

Оòñóòñòâèå­ òàêîãî­ îðãàíà­ â­ Ðîññèéñêîé­ Фåäåðàöèè

ïðåäîïðåäåëÿåò­è­òî­îáñòîÿòåëüñòâî,­чòî­ñ­çàêîíîäàòåëüíû-

ìè­ èíèöèàòèâàìè,­ íàïðàâëåííûìè­ íà­ ñîâåðøåíñòâîâàíèå

ìíîãèõ­ çâåíüåâ­ è­ ñåãìåíòîâ­ ìåõàíèçìà­ ñóäåáíîé­ âëàñòè,

âûñòóïàåò­ èñïîëíèòåëüíàÿ­ âëàñòü,­ ïîñêîëüêó­ ó­ èìåюùèõ

òàêèå­ïîëíîìîчèÿ­­Êîíñòèòóöèîííîãî­è­Âåðõîâíîãî­Ñóäîâ­ÐФ

îíè­îãðàíèчåíû­ïðàâîì­âûñòóïëåíèÿ­ñ­çàêîíîäàòåëüíîé­èíè-

öèàòèâîé­ ëèøü­ ïî­ âîïðîñàì­ èõ­ âåäåíèÿ,­ ò.å.­ ïî­ âîïðîñàì

ëèøü­ êàê­ âûñøèõ­ ñóäåáíûõ­ îðãàíîâ,­ íå­ îëèöåòâîðÿюùèõ,

õîòÿ­è­îñóùåñòâëÿюùèõ­ñóäåáíóю­âëàñòü­ñòðàíû.

Íàêîíåö,­ ýòî­ ïðåäîïðåäåëÿåò­ è­ òî­ îáñòîÿòåëüñòâî,­ чòî

íåêîòîðûå­ôóíêöèè,­êîòîðûå­áûëè­áû­îðãàíèчåñêè­ïðèñóùè

äàííîìó­îðãàíó­â­Ðîññèéñêîé­Фåäåðàöèè,­ðàññðåäîòîчåíû­â

ðÿäå­ èíûõ­ ãîñóäàðñòâåííûõ­ îðãàíîâ,­ à­ òàêжå­ â­ ðÿäå­ äâóõ-

óðîâíåâûõ­–­ôåäåðàëüíîãî­óðîâíÿ­è­óðîâíÿ­ñóáъåêòîâ­ÐФ­–

îðãàíîâ­ ñóäåéñêîãî­ ñîîáùåñòâà:­ ñîâåòå­ ñóäåé,­ êâàëèôèêà-

öèîííûõ­ êîëëåãèÿõ­ ñóäåé­è­ ýêçàìåíàöèîííûõ­ êîìèññèÿõ­ ïî

ïðèåìó­êâàëèôèêàöèîííîãî­ýêçàìåíà­ó­êàíäèäàòîâ­â­ñóäüè.

Пðè­ ýòîì­ òàêîé­ âàжíåéøèé­ äëÿ­ ñóäåáíîé­ âëàñòè­ Ðîññèè

äîêóìåíò,­ êàê­ êîìïëåêñíàÿ­ ïðîãðàììà­ ðàçâèòèÿ­ ñóäåáíîé

ñèñòåìû­Ðîññèè­íà­áîëüøîé­âðåìåííîé­ïåðèîä­(ñåéчàñ­äåé-

ñòâóåò­òðåòüÿ­ïî­ñчåòó­Пðîãðàììà­-­íà­2013­–­2020­ãîäû),­ðàç-

ðàáàòûâàåòñÿ­Ìèíèñòåðñòâîì­ýêîíîìèчåñêîãî­ðàçâèòèÿ­ÐФ,

óòâåðжäàåòñÿ­ Пðàâèòåëüñòâîì­ ÐФ,­ à­ îòâåòñòâåííûì­ çà­ åё

ðåàëèçàöèю­ óòâåðжäåí­ ìèíèñòð­ ýêîíîìèчåñêîãî­ ðàçâèòèÿ

ÐФ.­Ìîжåò­áûòü­ïîýòîìó­öåëûé­ðÿä­ïîêàçàòåëåé­è­èíäèêàòî-

ðîâ­ïîýòàïíîãî­ðàçâèòèÿ­ñóäåáíîé­ñèñòåìû­ýòîé­Пðîãðàììû

ñîäåðжèò­ðÿä­ñèñòåìíûõ­íåäîñòàòêîâ.­

Âîîáùå­жå­òàêèå­îïîðíûå­ñòîëïû,­êàê:­íàäåжíîå,­ãàðàí-

òèðîâàííîå,­ ïîëíîìàñøòàáíîå­ ôèíàíñèðîâàíèå;­ äîñòàòîч-

íîå­ êàäðîâîå,­ ìàòåðèàëüíî-ðåñóðñíîå,­ îðãàíèçàöèîííîå,

èíôîðìàöèîííîå­ è­ èíîå­ îáåñïåчåíèå;­ âçàèìîóâÿçàííûå­ è

áåñïåðåáîéíî­ äåéñòâóюùèå­ ïðîöåññóàëüíî-ïðîöåäóðíûå

íîðìû­âñåõ­îòðàñëåé­çàêîíîäàòåëüñòâà;­ýôôåêòèâíûå­îðãà-

íèçàöèîííî-ïðàâîâûå­ìåõàíèçìû­îòáîðà­äîñòîéíûõ­ êàíäè-

äàòîâ­ â­ ñóäüè­ è­ íàäåëåíèÿ­ èõ­ ñóäåéñêèìè­ ïîëíîìîчèÿìè

íåçàâèñèìîãî­ îñóùåñòâëåíèÿ­ ïðàâîñóäèÿ,­ êàðüåðíîãî­ ïðî-

äâèжåíèÿ­ñóäåé,­îáåñïåчåíèÿ­ñóäåéñêîãî­èììóíèòåòà,­îчè-

ùåíèÿ­è­ñàìîîчèùåíèÿ­ñóäåéñêîãî­êîðïóñà­îò­íåäîñòîéíûõ

ñóäåéñêîé­ ìàíòèè,­ èíñòèòóòîâ­ ãîñóäàðñòâåííîé­ ñëóжáû

ôåäåðàëüíûõ­ ãîñóäàðñòâåííûõ­ ñëóжàùèõ­ ôåäåðàëüíûõ

ñóäåáíûõ­ îðãàíîâ­ è­ ãîñóäàðñòâåííûõ­ ñëóжàùèõ­ ñóäåáíûõ

îðãàíîâ­ ñóáъåêòîâ­ ÐФ,­ äîñòîéíîãî­ ñîöèàëüíî-áûòîâîãî

îáåñïåчåíèÿ­ñóäåé-îòñòàâíèêîâ­è­ò.ä.,­äîëжíû­íàõîäèòüñÿ­â

öåíòðå­âíèìàíèÿ­ñïåöèàëüíîãî­âëàñòíîãî­ãîñóäàðñòâåííîãî

îðãàíà,­îëèöåòâîðÿюùåãî­ñóäåáíóю­âëàñòü,­ïðè­ýòîì­ÿâëÿю-

ùåãîñÿ­íå­ïðàâîïðèìåíèòåëüíûì,­ à­ ïðàâîóñòàíîâèòåëüíûì

îðãàíîì.

Ñîçäàíèå­ â­ Ðîññèéñêîé­Фåäåðàöèè­ ýòîãî­ îðãàíà,­ êàê­ è

ñîâåðøåíñòâîâàíèå­ êîíñòèòóöèîííîé­ è­ çàêîíîäàòåëüíîé

îñíîâ­îðãàíèçàöèè­è­äåÿòåëüíîñòè­ýòèõ­îðãàíîâ­â­ òåõ­ ãîñó-

äàðñòâàõ,­ ãäå­ îíè­ åñòü,­ âêëючàÿ­ ãîñóäàðñòâà­ –­ óчàñòíèêè

ÑÍÃ,­íåâîçìîжíî,­âî­âñÿêîì­ñëóчàå­-­­âåñüìà­ïðîáëåìàòèчíî

áåç­óчåòà­è­àíàëèçà­ñîîòâåòñòâóюùåé­çàðóáåжíîé­è­ìåжäó-

íàðîäíîé­ïðàêòèêè.

Â­ðàìêàõ­ÑÍÃ­ìîäåëüíûì­çàêîíîòâîðчåñòâîì­çàíèìàåò-

ñÿ­ Ìåжïàðëàìåíòñêàÿ­ Àññàìáëåÿ­ ãîñóäàðñòâ­ –­ óчàñòíèêîâ

ÑÍÃ,­ ãäå­ ðàçëèчíûõ­ìîäåëüíûõ­ çàêîíîâ­ â­ ñàìûõ­ ðàçëèчíûõ

ñôåðàõ­ ïðèíÿòî­ óжå­ ­ íåñêîëüêî­ ñîòåí.­ Åñòü­ ñðåäè­ íèõ­ è

èìåюùèå­îòíîøåíèå­ê­ìåõàíèçìàì­ñóäåáíîé­âëàñòè,­íàïðè-

ìåð:­ Ìîäåëüíûé­ êîäåêñ­ î­ ñóäîóñòðîéñòâå­ è­ ñòàòóñå­ ñóäåé

äëÿ­ãîñóäàðñòâ­–­óчàñòíèêîâ­ÑÍÃ,­ïðèíÿòûé­íà­36-ì­ïëåíàð-

íîì­çàñåäàíèè­Ìåжïàðëàìåíòñêîé­Àññàìáëåè­ãîñóäàðñòâ­–

óчàñòíèêîâ­ÑÍÃ­Пîñòàíîâëåíèåì­îò­16­ìàÿ­2011­ã.­№­36-12.

Íî­â­ýòîì­âàжíîì­ìîäåëüíîì­êîäåêñå­íåò­íè­ñëîâà­îá­îðãàíå,

î­êîòîðîì­ñêàçàíî­âûøå.

Яâíî­ íàçðåëà­ íåîáõîäèìîñòü­ â­ ïðîâåäåíèè

ñîîòâåòñòâóюùåé­ íàóчíî-àíàëèòèчåñêîé,­ îðãàíè-

çàöèîííîé­è­çàêîíîïðîåêòíîé­ðàáîòû­ïî­ñîçäàíèю

Ìîäåëüíîãî­ çàêîíà­ î­ Ñîâåòå­ ñóäåáíîé­ âëàñòè

(íàçâàíèå­ óñëîâíîå)­äëÿ­ ­ ãîñóäàðñòâ­ -­ óчàñòíèêîâ

ÑÍÃ.­­
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Â­ ñâîåì­ ðîäå­ îñóùåñòâèëñÿ­ ïåðåõîä­ â­ ìûøëåíèè­ ñ

äîñòèжåíèÿ­ ðåçóëüòàòîâ­ â­ ëèíåàðíîì­ ïðîãðåññå­ íà­ íîâûé

óðîâåíü­–­íà­îöåíêó­ñâîèõ­ñåãîäíÿøíèõ­äåéñòâèé­è­ïðèíÿòèå

îòâåòñòâåííîñòè­çà­áóäóùèå­ïîêîëåíèÿ.

Â­îñíîâíîì­ìåжäóíàðîäíûå­äîêóìåíòû­ïðèíöèï­äîëãî-

ñðîчíîñòè­ íåïîñðåäñòâåííî­ ñâÿçûâàëè­ òîëüêî­ ñ­ âîïðîñîì

ýêîëîãèè­(îêðóжàюùåé­ñðåäîé).­Íî­óжå­â­íàчàëå­21-ãî­âåêà

ñîäåðжàíèå­ ïðèíöèïà­ äîëãîñðîчíîñòè­ áûëî­ ðàñøèðåíî­ è

åãî­ñòàëè­àíàëèçèðîâàòü­â­òðåõ­(êîíåчíî,­âçàèìîñâÿçàííûõ)

íàïðàâëåíèÿõ­ -­ ýêîëîãèчåñêîì,­ ýêîíîìèчåñêîì­ è­ ñîöèàëü-

íîì.­Âñåì­ïðèøëîñü­ñîãëàñèòüñÿ,­чòî­жåñòêèå­òðåáîâàíèÿ­ïî

îõðàíå­îêðóжàюùåé­ñðåäû­íå­äîëжíû­ïðîòèâîðåчèòü­ñòðåì-

ëåíèю­ê­âûñîêèì­ýêîíîìèчåñêèì­ðåçóëüòàòàì,­äðóãèìè­ñëî-

âàìè,­ ýêîíîìèчåñêèé­ ðîñò­ íå­ äîëжåí­ äåãðàäèðîâàòü­ îêðó-

жàюùóю­ñðåäó,­íî­â­òî­жå­âðåìÿ­äîëжåí­îáåñïåчèâàòü­âûñî-

êîå­êàчåñòâî­жèçíè.

Â­òî­жå­âðåìÿ­ðåàëèçàöèÿ­ýòîãî­ïðèíöèïà­ñòàëêèâàåòñÿ­ñ

äðóãèìè­ ðåàëèÿìè­ жèçíè­ è­ ìîãóò­ âîçíèêíóòü­ ðàçíîãëàñèÿ,

íàïðèìåð,­ ñ­ ëèчíûì­èíäèâèäóàëèçìîì,­ ñ­ ðûíîчíûìè­èíòå-

ðåñàìè,­à­òàêжå­è­ñ­îñóùåñòâëåíèåì­äåìîêðàòèè.­Íàïðèìåð,

äåìîêðàòèчåñêè­ ïðèíÿòîå­ ðåøåíèå­ áåç­ ñîäåðжàòåëüíîãî

ÿäðà­ìîжåò­îêàçàòüñÿ­äåñòðóêòèâíûì­äëÿ­îáùåñòâà­è­èíäè-

âèäóóìà.

Ðåøåíèå­òàêèõ­ñèòóàöèé:­(1)­ïîëèòèчåñêîå­–­äîëãîñðîч-

íîñòü­ îñîçíàåòñÿ­ è­ ðàçъÿñíÿåòñÿ­ êàê­ âûñøàÿ­ öåííîñòü,­ è,

ñîîòâåòñòâåííî,­ çà­ ñчåò­ ïîâûøåíèÿ­ óðîâíÿ­èíôîðìèðîâàí-

íîñòè­ îáùåñòâåííîñòè­ ôîðìèðóåòñÿ­ îáùåñòâåííîå­ ñîçíà-

íèå;­ (2)­ юðèäèчåñêîå­ –­ ñîäåðжàíèå­ ïðèíöèïà­ âêëючàюò­ â

êîíñòèòóöèю­ â­ êàчåñòâå­ íàöèîíàëüíîé­ (ãîñóäàðñòâåííîé)

öåëè­èëè­êàê­êîìïîíåíò­êîíñòèòóöèîííûõ­öåííîñòåé.­

Äàëåå­ áîëüøå­ ­ âíèìàíèÿ­ áóäåò­ óäåëåíî­ ïðàâîâîìó­ àñ-

ïåêòó.

2.­ Íà­ ìåжäóíàðîäíîì­ óðîâíå­ ïðèíöèï­ äîëãîñðîчíîñòè

âêëючåí­â­íåñêîëüêî­ñîòåí­äîêóìåíòîâ­ïî­îêðóжàюùåé­ñðåäå

(íàïðèìåð,­Êîíâåíöèÿ­î­áèîëîãèчåñêîì­ðàçíîîáðàçèè,­1992

ãîä;­äëÿ­ñòðàí­Бàëòèè­-­Оðõóññêàÿ­êîíâåíöèÿ,­1998­ãîä).­Ýòîò

ïðèíöèï­çàêðåïëåí­òàêжå­è­â­ìåжäóíàðîäíûõ­äîêóìåíòàõ­ïî

âîïðîñàì­êëèìàòà­ (íàïðèìåð,­Ðàìîчíàÿ­êîíâåíöèÿ­Оðãàíè-

Г. Куòðиñ

×ëåí Ñåйìà Лàòвèйñêîй Ðåñïóáëèêè

Ïðèìåíåíèå­ïðèíöèïà­

äîëãîñðîчíîñòè­ïðè­ðàññìîòðåíèè­äåë­

â­Êîíñòèòóöèîííîì­Ñóäå

1.­ Пðèíöèï­ äîëãîñðîчíîñòè1 âñå­ чàùå­ ïîÿâëÿåòñÿ­ â

ñîâðåìåííûõ­ òåîðèÿõ,­ õîòÿ­ åãî­ ïðàêòèчåñêîå­ ïðîÿâëåíèå,

èëè,­òîчíåå,­ñóùåñòâîâàíèå­â­чåëîâåчåñêîì­îáùåñòâå­ìîжíî

îòíåñòè­ê­XVIII­âåêó,­êîãäà­ðàçâèâàëàñü­íàóêà­ëåñíîãî­õîçÿé-

ñòâà­ è­ ëюäè­ ñòàëè­ ñàäèòü­ ëåñà­ äëÿ­ áóäóùèõ­ ïîêîëåíèé

(ñàäîâíèê­ïîíèìàåò,­чòî­äåðåâî­íå­ðàñòåò­òàê­áûñòðî,­чòîáû

îí­ñàì­ñìîã­áû­èñïîëüçîâàòü­äðåâåñèíó).

Âî­âòîðîé­ïîëîâèíå­ïðîøëîãî­âåêà­(70-ûå­ãîäû­ХХ­âåêà)

ýòîò­ïðèíöèï­áûë­ïðåäñòàâëåí­êàê­îòâåò­íà­òåõíèчåñêèé­ïðî-

ãðåññ­–­áûñòðûé­ðîñò­ýêîíîìèêè,­ óïîòðåáëÿюùèé­íåâîçîá-

íîâëÿåìûå­ ïðèðîäíûå­ ðåñóðñû.­ Êîíöåïöèÿ­ äîëãîñðîчíîãî

ðàçâèòèÿ­ áûëà­ ñôîðìóëèðîâàíà­ â­ Äîêëàäå­ "Íàøå­ îáùåå

áóäóùåå",­ïîäãîòîâëåííîì­Êîìèññèåé­ООÍ­ïî­îêðóжàюùåé

ñðåäå­ è­ ðàçâèòèю­ (èçâåñòåí­ êàê­ Äîêëàä­ êîìèññèè­ Бðóíäò-

ëàíä,­1987)­è­äàëåå­ðàçâèòà­â­1992­ãîäó­íà­Êîíôåðåíöèè­ООÍ

â­ Ðèî-äå-Жàíåéðî­ "Çà­ îêðóжàюùóю­ ñðåäó­ è­ ðàçâèòèå".

Äîëãîñðîчíîå­ ðàçâèòèå­ ïîäðàçóìåâàëîñü­ êàê­ "ðàçâèòèå,

êîòîðîå­ óäîâëåòâîðÿåò­ ïîòðåáíîñòè­ ñåãîäíÿøíåãî­ äíÿ,­ íå

ñîçäàâàÿ­óãðîçó­äëÿ­ óäîâëåòâîðåíèÿ­íóжä­áóäóùèõ­ïîêîëå-

íèé".
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1 Пðèìåчàíèå:­ â­ íàçâàíèå­ ïðèíöèïà­ âëîжåíî­ ñîäåðжàíèå­ ëàòûøñêîãî
ñëîâà­ ilgtspēja­ (áóêâàëüíûé­ ïåðåâîä­ –­ äîëãàÿ­ +­ ñïîñîáíîñòü).­ Тàêîå
ïîíÿòèå­ èñïîëüçîâàíî­ è­ â­ ïåðåâîäå­ ïðåàìáóëû­ Êîíñòèòóöèè
Лàòâèéñêîé­Ðåñïóáëèêè.­Âî­ìíîãèõ­ìåжäóíàðîäíûõ­äîêóìåíòàõ­(â­òåêñ-
òàõ­íà­ðóññêîì­ÿçûêå)­óïîòðåáëÿåòñÿ­ïîíÿòèå­„ïðèíöèï­óñòîéчèâîñòè”.
Àâòîð­ñчèòàåò,­ чòî­ „äîëãîñðîчíîñòü”­ òîчíåå­è­ïîëíåå­ðàñêðûâàåò­ñóòü
äàííîãî­ïðèíöèïà.
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çàöèè­ Оáъåäèíåííûõ­ Íàöèé­ ïî­ èçìåíåíèю­ êëèìàòà,­ 1992

ãîä;­Êèîòñêèé­ïðîòîêîë,­1997­ãîä).

Â­ áîëåå­ øèðîêîì­ ñìûñëå­ (íå­ òîëüêî­ ýêîëîãèчåñêèé

àñïåêò)­ ïðèíöèï­ äîëãîñðîчíîñòè­ âêëючåí­ è­ â­ äîêóìåíòû

Åâðîïåéñêîãî­ñîюçà.­Тàê,­â­Ìààñòðèõòñêîì­äîãîâîðå­(1992)

äîëãîñðîчíîñòü­ÿâëÿåòñÿ­îäíîé­èç­öåëåé­ÅÑ.­Оñíîâûâàÿñü­íà

ýòîò­ïðèíöèï,­ðàçðàáîòàíû­íàïðàâëåíèÿ­äîëãîñðîчíîé­ïîëè-

òèêè­è­ïðèíÿòû­ñîîòâåòñòâóюùèå­íîðìàòèâíûå­äîêóìåíòû.­Â

ñâîю­îчåðåäü,­â­юäèêàòóðå­Ñóäà­ÅÑ­ïî­âîïðîñàì­äîëãîñðîч-

íîñòè­ èìååòñÿ­ ðÿä­ ðåøåíèé­ (â­ îñíîâíîì­ îíè­ âñå-òàêè­ ïî

âîïðîñàì­çàùèòû­îêðóжàюùåé­ñðåäû,­íî­åñòü­è­ïî­ñîöèàëü-

íûì­è­ýêîíîìèчåñêèì­âîïðîñàì).

Пîíÿòèå­ è­ ñîäåðжàíèå­ ïðèíöèïà­ äîëãîñðîчíîñòè­ îòðà-

жàюòñÿ­è­â­ñîâðåìåííûõ­êîíñòèòóöèÿõ­ãîñóäàðñòâ.

Íîâàÿ­ ïðåàìáóëà­ Êîíñòèòóöèè­ Фðàíöèè­ (2006)­ ðàñøè-

ðÿåò­ïîíÿòèå­äîëãîñðîчíîñòè­ êàê­ïîëèòèчåñêóю­ëèíèю­ðàç-

âèòèÿ­ôðàíöóçñêîãî­ãîñóäàðñòâà,­êîòîðàÿ­юðèäèчåñêè­çàùè-

ùàåìà.

Êîíñòèòóöèÿ­Шâåéöàðèè­ (1999)­ îïðåäåëÿåò­ äîëãîñðîч-

íîñòü­êàê­öåëü­øâåéöàðñêîãî­ ãîñóäàðñòâà.­Оòâåòñòâåííîñòü

ïåðåä­ áóäóùèìè­ ïîêîëåíèÿìè­ è­ íåêîòîðûå­ äðóãèå­ àñïåêòû

ýòîãî­ïðèíöèïà­îòðàжåíû­â­ïðåàìáóëå­Êîíñòèòóöèè.

Лàòâèÿ­ òàêжå­ îòíîñèòñÿ­ ê­ ñòðàíàì,­ ãäå­ äîëãîñðîчíîñòü

óïîìÿíóòà­ âî­ ââåäåíèè­ (2014)­ ê­ Êîíñòèòóöèè.­ Пðèíöèï

âûäâèíóò­êàê­ êàчåñòâåííîå­òðåáîâàíèå­ê­äàëüíåéøåìó­ðàç-

âèòèю­(íåèçìåíÿåìîñòü­жåëàíèÿ­íàöèè­ïî­ñâîåé­ãîñóäàðñò-

âåííîñòè,­ îáÿçàííîñòü­ êàжäîãî­ ãðàжäàíèíà­ è­ îáÿçàííîñòü

ãîñóäàðñòâà­ ñïîñîáñòâîâàòü­ äîëãîñðîчíîñòè­ íà­ åâðîïåé-

ñêîì­è­ãëîáàëüíîì­óðîâíÿõ).

Тàêжå­è­â­Êîíñòèòóöèè­Ðåñïóáëèêè­Тàäжèêèñòàí­íå­çàáûò

ýòîò­ ïðèíöèï.­ Тàê,­ âòîðîå­ ïðåäëîжåíèå­ ñòàòüè­ 64­ ãëàñèò:

«Пðåçèäåíò­ÿâëÿåòñÿ­ãàðàíòîì­Êîíñòèòóöèè­è­çàêîíîâ,­ïðàâ

è­ñâîáîä­чåëîâåêà­è­ãðàжäàíèíà,­íàöèîíàëüíîé­íåçàâèñèìî-

ñòè,­åäèíñòâà­è­òåððèòîðèàëüíîé­öåëîñòíîñòè,­ïðååìñòâåí-

íîñòè­ è­ äîëãîâåчíîñòè­ ãîñóäàðñòâà,­ ñîãëàñîâàííîãî­ ôóíê-

öèîíèðîâàíèÿ­ è­ âçàèìîäåéñòâèÿ­ ãîñóäàðñòâåííûõ­ îðãàíîâ,

ñîáëюäåíèÿ­ìåжäóíàðîäíûõ­äîãîâîðîâ­Тàäжèêèñòàíà».

Тàêèå­ êîíñòèòóöèè­ ìîжíî­ îõàðàêòåðèçîâàòü­ ñëîâàìè

ïðåäñåäàòåëÿ­ Âåðõîâíîãî­ Ñóäà­ ÑШÀ­ Äжîíà­ Ìàðøàëëà

(1819):­ "Êîíñòèòóöèè,­ ðàçðàáîòàííûå­ ñ­ óчåòîì­ áóäóùåãî,­ ñ

âîçìîжíîñòüю­ïðèìåíèòü­ïðè­ðàçëèчíûõ­êðèçèñàõ­â­ñóäüáå

îáùåñòâà".­ Тàêàÿ­ êîíñòèòóöèÿ­ äåéñòâèòåëüíî­ îáðàçóåò

îñíîâíîé­çàêîí­ãîñóäàðñòâà.

Íàøà­ îáÿçàííîñòü­ -­ îáÿçàííîñòü­ юðèñòîâ­ è­ îñîáåííî

ñóäåé­ êîíñòèòóöèîííûõ­ ñóäîâ­ -­ çàùèùàòü­ êîíñòèòóöèîííûå

öåííîñòè­íàøèõ­ñòðàí,­ êîòîðûå­îòðàжåíû­â­îñíîâíûõ­çàêî-

íàõ­íàøèõ­ãîñóäàðñòâ.­Êîãäà­ìû­ãîâîðèì­î­çàùèòå­ïðèíöèïà

äîëãîñðîчíîñòè,­ìû­äóìàåì­î­íàøåé­îòâåòñòâåííîñòè­ïåðåä

áóäóùèìè­ïîêîëåíèÿìè.­

Äàëåå­ ïðîäåìîíñòðèðóю­ îïûò­ Êîíñòèòóöèîííîãî­ Ñóäà

Лàòâèè.

3.­Пðåжäå­âñåãî,­ìîãó­ñ­îáëåãчåíèåì­ñêàçàòü,­чòî­íàì­íå

ïðèøëîñü,­ è­ ÿ­ íàäåюñü,­ чòî­ íàì­ âñåì­ íèêîãäà­ íå­ ïðèäåòñÿ

îöåíèâàòü­ óãðîçó­ îäíîìó­ èç­ ïðàâîâûõ­ àñïåêòîâ­ äîëãîñðîч-

íîñòè­-­ïðàâó­íà­ðàçâèòèå.­Â­1993­ãîäó­íà­Âñåìèðíîé­êîíôå-

ðåíöèè­ ïî­ ïðàâàì­ чåëîâåêà­ â­ Âåíå,­ â­ îäíîì­ èç­ âàжíåéøèõ

äîêóìåíòîâ­â­îáëàñòè­ïðàâ­чåëîâåêà­–­â­Âåíñêîé­äåêëàðàöèè

è­ â­ Пðîãðàììå­ ìåðîïðèÿòèé­ -­ âïåðâûå­ áûëî­ ïðèçíàíî,­ чòî

ïðàâî­íà­ðàçâèòèå­ÿâëÿåòñÿ­íåîòъåìëåìîé­чàñòüю­ïðàâ­чåëî-

âåêà.­И­ýòî­îòíîñèòñÿ­êàê­ê­îòäåëüíîìó­чåëîâåêó,­òàê­è­ê­îáùåñò-

âó­â­öåëîì.­Пðàâî­íà­ðàçâèòèå­îçíàчàåò­äîëãîñðîчíîñòü­íàðî-

äà.­ À­ чòîáû­ òàêîå­ ðàçâèòèå­ ìîãëî­ îñóùåñòâèòüñÿ,­ â­ ïåðâóю

îчåðåäü­ íóжåí­ ìèð.­ Ñëåäîâàòåëüíî,­ ýòî­ îñíîâíîå­ óñëîâèå

äëÿ­ îáåñïåчåíèÿ­ âñåõ­ ïðàâ­ чåëîâåêà,­ чòîáû­ èõ­ ñîáëюäàòü,

çàùèùàòü­è­íàïîëíÿòü­íåîáõîäèìûì­ñîäåðжàíèåì.

Â­ ïðàêòèêå­ Êîíñòèòóöèîííîãî­ Ñóäà­ Лàòâèè­ íåîáõîäè-

ìîñòü­ îáðàòèòüñÿ­ ê­ ïðèíöèïó­ äîëãîñðîчíîñòè­ âîçíèêëà­ ïî

òðåì­êàòåãîðèÿì­äåë.­Âî-ïåðâûõ,­ýòî­äåëà­î­ïðàâå­íà­áëàãî-

ïðèÿòíóю­îêðóжàюùóю­ñðåäó,­âî-âòîðûõ,­äåëà­î­òåððèòîðè-

àëüíîì­ïëàíèðîâàíèè­è,­â-òðåòüèõ,­äåëà­â­ñôåðå­ñîöèàëüíî-

ãî­ïðàâà.

3.1.­Êàê­óжå­óïîìèíàëîñü,­ïðàâî­íà­áëàãîïðèÿòíóю­îêðó-

жàюùóю­ñðåäó­(îõðàíà­îêðóжàюùåé­ñðåäû,­ñîõðàíåíèå­êëè-

ìàòà)­ ðàíüøå­ âñåõ­ áûëî­ îòíåñåíî­ ê­ ñôåðå­ èëè­ ê­ âîïðîñó

çàùèòû­èíòåðåñîâ­áóäóùèõ­ïîêîëåíèé.­

Ñóä­çäåñü­âûñêàçàë­äîñòàòîчíî­ìíîãî­çàêëючåíèé.­Оäíî

èç­íèõ:

Êîí­ôå­ðåí­öèÿ,­ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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2­ Ðåøåíèå­Êîíñòèòóöèîííîãî­Ñóäà­Лàòâèè­ îò­ 24­ ñåíòÿáðÿ­ 2008­ ãîäà­ ïî
äåëó­№­2008-03-03,­ï.17.2.

3­ Тàì­жå.

4 Тàì­жå.
5­­Ðåøåíèå­Êîíñòèòóöèîííîãî­Ñóäà­Лàòâèè­îò­21­äåêàáðÿ­2007­ãîäà­ïî­äåëó
№­2007-12-03,­ï.22.

6­­ Ðåøåíèå­Êîíñòèòóöèîííîãî­Ñóäà­Лàòâèè­îò­17­ÿíâàðÿ­2008­ãîäà­ïî­äåëó
№­2007-11-03,­ï.15.

7­­Ðåøåíèå­Êîíñòèòóöèîííîãî­Ñóäà­Лàòâèè­îò­6­èюëÿ­2009­ãîäà­ïî­äåëó­№
2008-38-03,­ï.9.2.

7776

„Ðàñïðîñòðàíåíèå­ ïîíÿòèÿ­ äîëãîñðîчíîñòè­ âî­ âñåì

ìèðå­ïðåжäå­âñåãî­ñâÿçàíî­ñ­Äåêëàðàöèåé­Ðèî­"Çà­îêðóжàю-

ùóю­ñðåäó­è­ðàçâèòèå"­è­çàëîжåííûìè­â­íåé­ïðèíöèïàìè,­â

òîì­чèñëå­ïåðâûì­ïðèíöèïîì,­êîòîðûé­ãëàñèò,­чòî­óñèëèÿ­â

îáëàñòè­äîëãîñðîчíîãî­ðàçâèòèÿ­äîëжíû­áûòü­îðèåíòèðîâà-

íû­ íà­ чåëîâåêà.­ Люäè­ èìåюò­ ïðàâî­ íà­ çäîðîâóю­ è­ ïëîäî-

òâîðíóю­жèçíü­â­ãàðìîíèè­ñ­ïðèðîäîé.­Â­ñâîю­îчåðåäü­òðå-

òèé­ïðèíöèï­òðåáóåò,­чòîáû­ïðàâî­íà­ðàçâèòèå­áûëî­ðåàëè-

çîâàíî­òàêèì­îáðàçîì,­чòî­ïîòðåáíîñòè­ðàçâèòèÿ­íûíåøíåãî

ïîêîëåíèÿ­ ê­ îêðóжàюùåé­ ñðåäå­ â­ ñïðàâåäëèâîé­ ôîðìå

ñîãëàñîâûâàëèñü­ñ­ïîòðåáíîñòÿìè­áóäóùèõ­ïîêîëåíèé”2.­

3.2.­Â­êîìïåòåíöèю­Êîíñòèòóöèîííîãî­Ñóäà­âõîäèò­îöåí-

êà­ êîíñòèòóöèîííîñòè­ îáùåîáÿçàòåëüíûõ­ ïðàâèë­ ìåñòíûõ

ñàìîóïðàâëåíèé­ (îïðåäåëåííàÿ­ êàòåãîðèÿ­ ïðàâèë,­ êîòîðûå

ïðèíèìàюòñÿ­â­îïðåäåëåííîì­ïîðÿäêå­è­ïóáëèêóюòñÿ­â­ìàñ-

øòàáå­âñåé­ñòðàíû).­Оäíà­ãðóïïà­òàêèõ­ïðàâèë­–­ïëàíèðîâà-

íèå­ñîîòâåòñòâóюùåé­òåððèòîðèè.

Ñóä­âûñêàçàë­ðÿä­çàêëючåíèé:

„Â­òåчåíèå­âðåìåíè­ñîäåðжàíèå­ïîíÿòèÿ­äîëãîñðîчíîñ-

òè­ðàçâèâàëîñü,­è­â­íàñòîÿùåå­âðåìÿ­ýòîò­ïðèíöèï­øèðîêî

èñïîëüçóåòñÿ­âî­ìíîãèõ­îòðàñëÿõ,­â­òîì­чèñëå­è­â­òåððèòîðè-

àëüíîì­ ïëàíèðîâàíèè.­ Â­ êàжäîé­ îòðàñëè­ èëè­ ñôåðå,­ ãäå

èñïîëüçóåòñÿ­ ýòî­ ïîíÿòèå,­ ðàçðàáîòàëñÿ­ ñâîé­ ñîáñòâåííûé

ñïåöèôèчåñêèé­ñìûñë.­Äîëãîñðîчíîñòü­êàê­êðèòåðèé­òåððè-

òîðèàëüíîãî­ ïëàíèðîâàíèÿ­ óêðåïëåí­ â­ áîëüøèíñòâå­ åâðî-

ïåéñêèõ­ñòðàí­è­â­ýòîé­îáëàñòè­ñòàë­îáùèì­è­ñóùåñòâåííûì

ïðèíöèïîì­ãîñóäàðñòâ-чëåíîâ­ÅÑ”3.­

„Пðèíöèï­ äîëãîñðîчíîñòè­ íå­ òðåáóåò,­ чòîáû­ èíòåðåñû

îêðóжàюùåé­ñðåäû­ïðè­ïëàíèðîâàíèè­òåððèòîðèè­ïðåîáëà-

äàëè­ íàä­ ýêîíîìèчåñêèìè­ è­ ñîöèàëüíûìè­ èíòåðåñàìè,­ íî

òðåáóåò,­чòîáû­âñå­ýòè­èíòåðåñû­óчèòûâàëèñü­êàê­îäèíàêîâî

âàжíûå.­ Пðèíöèï­ äîëãîñðîчíîñòè­ ñàì­ ïî­ ñåáå­ íå­ ïðåïÿò-

ñòâóåò­ ãîðîäó­âûáðàòü­ñâîю­ñîáñòâåííóю­ìîäåëü­ðàçâèòèÿ,

êîòîðàÿ­íàïðàâëåíà­íà­óâåëèчåíèå­ïëîòíîñòè­çàñòðîéêè­óжå

çàñòðîåííûõ­ ðàéîíîâ­ äî­ òàêîé­ ñòåïåíè,­ чòîáû­ ñîõðàíèëñÿ

ðàçóìíûé­áàëàíñ­ìåжäó­ýêîëîãèчåñêèìè,­ýêîíîìèчåñêèìè­è

ñîöèàëüíûìè­èíòåðåñàìè”4.­

„И­ õîòÿ­ íîðìàòèâíûìè­ àêòàìè­ expressis­ verbis­ íå­ óñòà-

íîâëåíî,­âñå­жå­ñîîòâåòñòâóюùèì­äîëãîñðîчíîìó­ðàçâèòèю

áóäåò­òîëüêî­òàêîå­ðåøåíèå­î­ðàçâèòèè­íàñåëåííûõ­ïóíêòîâ,

чòî­ åùå­ äî­ íàчàëà­ ñòðîèòåëüñòâà­ çäàíèé­ ñîçäàåòñÿ­ âñÿ

íåîáõîäèìàÿ­ èíôðàñòðóêòóðà,­ ïîäêëючàюòñÿ­ öåíòðàëèçî-

âàííûå­ñèñòåìû­âîäîñíàáжåíèÿ­è­êàíàëèçàöèè,­ ­ ­ ­îòõîäíîå

õîçÿéñòâî,­òðàíñïîðòíàÿ­ñèñòåìà­è­äîðîжíàÿ­èíôðàñòðóêòó-

ðà,­ à­ òàêжå­ äîñòóïíîñòü­ îáùåñòâåííûõ­ óñëóã.­ Пðîòèâîïî-

ëîжíûå­ äåéñòâèÿ,­ à­ èìåííî,­ ïîääåðжêà­ íåïðîäóìàííîãî

(õàîòèчíîãî)­ ðàçâèòèÿ­ íàñåëåííûõ­ ïóíêòîâ,­ âûçîâåò­ â­ áóäó-

ùåì­ íåîáõîäèìîñòü­ â­ çíàчèòåëüíûõ­ ðàñõîäàõ­ ñî­ ñòîðîíû

ìåñòíîãî­ìóíèöèïàëüíîãî­èëè­ãîñóäàðñòâåííîãî­áюäжåòîâ”5.

„Оäíèì­èç­áàçîâûõ­ïðèíöèïîâ­òåððèòîðèàëüíîãî­ïëàíè-

ðîâàíèÿ­ÿâëÿåòñÿ­ïðèíöèï­äîëãîñðîчíîãî­ðàçâèòèÿ,­çàêðåï-

ëåííûé­â­Çàêîíå­„Оá­îõðàíå­ñðåäû”,­â­Çàêîíå­„О­òåððèòîðè-

àëüíîì­ ïëàíèðîâàíèè”,­ à­ òàêжå­ â­ Çàêîíå­ „О­ ðåãèîíàëüíîì

ðàçâèòèè”.­ Ñóùíîñòü­ äîëãîñðîчíîãî­ ðàçâèòèÿ­ ­ ñîñòîèò­ â

èíòåãðèðîâàííîì­ è­ ðàâíîìåðíîì­ ðàçâèòèè­ îáùåñòâåííîãî

áëàãîñîñòîÿíèÿ,­ñðåäû­è­ýêîíîìèêè,­íàïðàâëåííîå­íà­óäîâ-

ëåòâîðåíèå­ òåêóùèõ­ ñîöèàëüíûõ­ è­ ýêîíîìèчåñêèõ­ ïîòðåá-

íîñòåé­íàñåëåíèÿ­è­îáåñïåчèâàюùåå­ñîáëюäåíèå­ òðåáîâà-

íèé­ïî­îõðàíå­ñðåäû­áåç­óãðîçû­ïåðñïåêòèâàì­óäîâëåòâîðå-

íèÿ­ïîòðåáíîñòåé­áóäóùèõ­ïîêîëåíèé,­à­òàêжå­îáåñïåчèâàю-

ùåå­ñîõðàíåíèå­áèîëîãèчåñêîãî­ìíîãîîáðàçèÿ”6.­

„Ðåøåíèÿ­ìóíèöèïàëèòåòà­ïî­ðàçâèòèю­äîëжíû­áûòü­äîë-

ãîñðîчíûìè­-­òùàòåëüíî­îöåíåíû­è­ñîöèàëüíî­îáîñíîâàíû”7.­

„Цåëü­ïëàíèðîâàíèÿ­çàêëючàåòñÿ­â­ñîçäàíèè­óñëîâèé­äîë-

ãîñðîчíîãî,­çäîðîâîãî­è­õîðîøî­îðãàíèçîâàííîãî­îáùåñòâà.

Тàêèì­îáðàçîì,­äîëãîñðîчíîå­ðàçâèòèå­õàðàêòåðèçóåòñÿ­íå

òîëüêî­ êîìïàêòíîé­ ñòðóêòóðîé­ íàñåëåííîãî­ ïóíêòà,­ íî­ è

ñîõðàíåíèåì­ãîðîäñêîé­ýêîñèñòåìû.­Ýòî­îçíàчàåò,­чòî­äîë-
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8­­ Ðåøåíèå­Êîíñòèòóöèîííîãî­Ñóäà­Лàòâèè­îò­19­íîÿáðÿ­2009­ãîäà­ïî­äåëó
№­2009-09-03,­ï.14.

9­ ­ Ðåøåíèå­ Êîíñòèòóöèîííîãî­ Ñóäà­ Лàòâèè­ îò­ 13­ ôåâðàëÿ­ 2013­ ãîäà­ ïî
äåëó­№­2012-12-01,­ï.14.2.3.
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ãîñðîчíîå­ ðàçâèòèå­ inter­ alia­ òðåáóåò­ îò­ ïëàíèðîâùèêîâ

ðåøèìîñòè­–­äîïóñòèìî­ëè­ñòðîåíèå­íîâûõ­çäàíèé­èëè­òðå-

áóåòñÿ­ áëàãîóñòðîéñòâî­ óжå­ èìåюùèõñÿ,­ òåì­ ñàìèì­ îáåñ-

ïåчèâàÿ­ óëóчøåííûå­ óñëîâèÿ­ жèçíè­ â­ ãîðîäñêîé­ ñðåäå­ è

ïîâûøåíèå­êàчåñòâà­жèçíè”8.­

3.3.­ Тðåòüÿ­ êàòåãîðèÿ­ äåë,­ ïî­ êîòîðûì­ Ñóä­ ñîñëàëñÿ­ íà

ñîáëюäåíèå­ïðèíöèïà­äîëãîñðîчíîñòè­–­äåëà­â­ñôåðå­ñîöè-

àëüíûõ­ïðàâ,­­â­чàñòíîñòè,­ñâÿçàííûå­ñ­ïåíñèîííîé­ñèñòåìîé.

Ñóä­ïðèçíàë,­чòî­â­ñëóчàå­îãðàíèчåíèÿ­îñíîâíûõ­ïðàâ,­ñîäåð-

жàùèõñÿ­â­ñòàòüå­109­Êîíñòèòóöèè­(ïðàâî­íà­ñîöèàëüíîå­îáåñ-

ïåчåíèå),­îáåñïåчåíèå­жèçíåñïîñîáíîñòè­ñïåöèàëüíîãî­áюä-

жåòà­ñëåäóåò­ïðèçíàòü­ëåãèòèìíîé­öåëüю.­Êîíêðåòíûé­âûâîä:

„Çàêîíîäàòåëü­ íå­ òîëüêî­ èìåë­ ïðàâî,­ íî­ è­ áûë­ îáÿçàí

äåéñòâîâàòü­ ­è­çàáîòèòüñÿ­î­äîëãîñðîчíîñòè­ñèñòåìû­ñîöè-

àëüíîãî­ ñòðàõîâàíèÿ.­ Â­ ïðîòèâíîì­ ñëóчàå­ ìîжåò­ ñòàòü

çàòðóäíèòåëüíûì­ âûïîëíåíèå­ äðóãèõ­ ãîñóäàðñòâåííûõ­ îáÿ-

çàííîñòåé,­â­чèñëå­êîòîðûõ­–­ðåàëèçàöèÿ­ñîöèàëüíûõ­ïðàâ.

Çàêîíîäàòåëü­ îáÿçàí­ îáåñïåчèòü­ äîëãîñðîчíîñòü­ ïåíñèîí-

íîé­ñèñòåìû,­ãàðàíòèðóÿ,­чòî­ïðàâî­íà­ñîöèàëüíîå­îáåñïåчå-

íèå­áóäåò­ðåàëèçóåìî­è­äëÿ­ñëåäóюùèõ­ïîêîëåíèé­(ñì.­ïóíêò

22.3­ ðåøåíèÿ­ Êîíñòèòóöèîííîãî­ Ñóäà­ Лàòâèè­ îò­ 26­ íîÿáðÿ

2009­ãîäà­ïî­äåëó­№­2009-08-01).­Êðîìå­òîãî,­íà­жèçíåñïî-

ñîáíîñòü­ ñïåöèàëüíîãî­ áюäжåòà­ ïîâëèÿëî­ ïîñïåøíîå­ è

íåîáäóìàííîå­ ðåøåíèå,­ ïðèíÿòîå­ â­ îáëàñòè­ ñîöèàëüíîé

ïîëèòèêè,­îá­óâåëèчåíèè­äîïëàòû­äî­70­ñàíòèìîâ­çà­êàжäûé

ãîä­ ñòðàõîâîãî­ ñòàжà­ (ñì.­ ïóíêò­ 31.1.2­ ðåøåíèÿ

Êîíñòèòóöèîííîãî­Ñóäà­Лàòâèè­ îò­ 21­ äåêàáðÿ­ 2009­ ãîäà­ ïî

äåëó­№­2009-43-01)9”.­

Ýòî­òîëüêî­êðàòêèé­îáçîð­òåõ­âîïðîñîâ­è­äåë,­ïî­êîòîðûì

Êîíñòèòóöèîííûé­ Ñóä­ ïðèìåíèë­ ïðèíöèï­ äîëãîñðîчíîñòè

êàê­êðèòåðèé­(èëè­êàê­òðåáîâàíèå)­ïðè­îöåíêå­íîðìàòèâíûõ

àêòîâ.­Оäíîâðåìåííî­ýòî­áûëà­çàùèòà­ïðàâ­íàøèõ­ëюäåé,­â

òîì­чèñëå­è­òåõ,­êîòîðûå­åùå­íå­ðîäèëèñü.­Пðèíöèï­äîëãî-

ñðîчíîñòè­–­ýòî­ïðèíöèï­ñóùåñòâîâàíèÿ­è­ðàçâèòèÿ­íàðîäà­è

ãîñóäàðñòâà.

79

D-М. Morar

Judge of the Constitutional Court of Romania,
Mihaela Senia Costinescu

Assistant-Magistrate-in-Chief,
Director of the President’s Office

Exception­of­Unconstitutionality­

in­the­Protection­of­the­fundamental­Rights­

and­freedoms

I.­The­relevant­provisions­concerning­the­powers­of­the

Constitutional­Court­are­the­provisions­of­Article­146­of­the

Romanian­Constitution.­The­Constitutional­provisions­expressly

list­11­powers,­among­which­the­settlement­of­the­exceptions

of­ unconstitutionality­ concerning­ laws­ and­ Government

ordinances­(the­review­of­constitutionality­of­laws­after­their

promulgation).

The­ constitutional­ review­ of­ laws­ through­ the­ exception­ of

unconstitutionality­ is­ an­ a­ posteriori­ concrete­ review,­ as­ it

results­ from­ the­ constitutional­ conflict­ emerged­ during­ the­ law

enforcement­process.­ The­exception­of­ unconstitutionality­ can-

not­ be­ raised­ directly­ before­ the­ Constitutional­ Court,­ but­ only

before­ a­ court­ of­ law­or­ a­ court­ of­ commercial­ arbitration,­ irre-

spective­ of­ the­ stage­ of­ the­ dispute­ and­ of­ its­ subject-matter.

Therefore,­ the­ exception­ of­ unconstitutionality­ allows­ indirect

access­to­the­Constitutional­Court,­intermediated­by­the­courts­of

law.­As­ for­ the­subjects­authorized­to­request­ the­referral­of­ the

Constitutional­ Court­ through­ exceptions­ of­ unconstitutionality,

Law­ no.­ 47/1992­ states­ that­ the­ exception­ can­ be­ raised­ upon

request­by­one­of­the­parties­in­the­proceedings,­by­the­prosecu-

tor­or,­ex­officio,­by­ the­court­of­ law­or­ the­court­of­commercial

arbitration.­ The­ court­ before­which­ an­ exception­ of­ unconstitu-
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tionality­ is­ raised­has­ to­ rule­on­ its­ admissibility,­ through­ ruling,

and,­if­the­admissibility­criteria­set­by­law­are­met,­it­has­to­refer­to

the­Constitutional­Court.­These­criteria­are­as­follows:­the­subject

of­ the­plea­of­unconstitutionality­must­be­a­provision­of­a­ law­or

Government­ordinance,­in­force,­related­to­the­settlement­of­the

case­pending­before­ the­ respective­court­of­ law,­which­has­not

been­previously­found­unconstitutional­following­a­constitutional

review­by­ the­Constitutional­Court.­The­court­of­ law­cannot­dis-

miss­the­exception­of­unconstitutionality­as­unfounded.

The­Constitutional­Court­adjudicates on­ the­ exceptions­ of

unconstitutionality­with­which­it­is­referred­to­through­decision­to

be­published­in­the­Official­Gazette­of­Romania,­after­completion

of­ the­ procedural­ stages­ set­ by­ law,­ including­ debate­ in­ public

hearing,­during­which­the­parties­in­the­proceedings­in­which­the

exception­is­raised­are­summoned­to­attend.­The­Court’s­decision

is­final,­generally­binding­and­has­legal­effects­only­for­the­future.

The­provisions­found­as­unconstitutional­cease­to­produce­legal

effects.

from­the­statistics­point­of­view,­over­90%­of­the­referrals

addressed­ to­ the­ constitutional­ court­ relate­ to­ the­ power­ con-

cerning­ the­ settlement­ of­ the­ exceptions­ of­ unconstitutionality.

The­percentage­of­decisions­having­ascertained­the­unconstitu-

tionality­of­law­provisions­or­ordinance­provisions­has­varied­over

time,­for­example,­only­1.1%­in­2010­(18­decisions­of­admission

of­exceptions­out­of­a­ total­of­1,636­decisions­given),­3.47%­ in

2014­ (38­decisions­of­admission­out­of­a­ total­of­755­decisions

given),­reaching­5.18%­in­2015,­calculated­by­30­June­(26­deci-

sions­of­admission­out­of­a­total­of­501­decisions­given).­The­aver-

age­calculated­for­the­entire­existence­of­the­Constitutional­Court

(June­1992­–­June­2015)­ is­2.45%­(382­decisions­of­admission

out­of­a­total­of­15,603­decisions­given).

By­ exercising­ this­ type­ of­ review,­ the­ Constitutional­ Court

thus­fulfils­its­role­as­the­guardian­of­fundamental­rights­and­free-

doms.­Moreover,­ the­exception­ is­the­legal­tool­by­which­citi-

zens,­who­are­parties­in­disputes­pending­before­courts­of

law,­can­bring­before­the­Constitutional­Court,­for­conduct-

ing­ the­ constitutional­ review,­ the­ laws­ applicable­ to­ their

own­case,­which­they­consider­to­be­contrary­to­the­Basic

Law.

81

II. We­ consider­ relevant­ for­ our­ presentation­ to­ list­ several

decisions­ issued­ by­ the­ Constitutional­ Court­ of­ Romania,

during­ its­ recent­ activity,­ following­ a­ series­ of­ exceptions­ of

unconstitutionality­raised­by­citizens,­selected­depending­on­the

fundamental­right­safeguarded­by­the­Constitution.­

1.­ Personal,­ family­ and­ private­ life/Secrecy­ of­ corre-

spondence/freedom­of­expression (Decision­no.­440­of­8­July

2014,­published­in­the­Official­Gazette­of­Romania,­Part­I,­no.­653

of­4­September­2014)

Relevant­constitutional­provisions:

-­Article­26:­Personal,­family­and­private­life

(1)­Public­authorities­shall­respect­and­protect­personal,­fam-

ily­and­private­life.

(2)­ All­ natural­ persons­ have­ the­ right­ to­ freely­ dispose­ of

themselves­unless­they­thereby­infringe­upon­the­rights­and­free-

doms­of­others,­on­public­order,­or­morals.

-­Article­28:­Secrecy­of­correspondence

Secrecy­of­ letters,­ telegrams­and­other­postal­communica-

tions,­of­telephone­conversations,­and­of­any­other­legal­means­of

communication­is­inviolable.

-­Article­30:­Freedom­of­expression

(1)­Freedom­of­expression­of­thoughts,­opinions,­or­beliefs,

and­the­freedom­of­any­creation,­by­words,­in­writing,­in­pictures,

by­sounds­or­other­means­of­communication­in­public­are­invio-

lable.[…]

(6)­Freedom­of­expression­shall­not­be­prejudicial­to­the­dig-

nity,­ honour,­ privacy­of­ a­person,­ and­ to­ the­ right­ to­one’s­own

image.

The­ subject­ of­ the­ constitutional­ review:­ Law­ no.

82/2012­ on­ the­ retention­ of­ data­ generated­ or­ processed­ by

providers­of­public­electronic­communications­networks­and­by

providers­ of­ publicly­ available­ electronic­ communications­ ser-

vices,­ as­ well­ as­ for­ amending­ and­ supplementing­ Law­ no.

506/2004­on­the­personal­data­processing­and­protection­of­pri-

vate­life­in­the­electronic­communications­sector.­The­law­trans-

posed­ into­ national­ legislation­ Directive­ 2006/24/EC­ of­ the

European­Parliament­and­of­the­Council­of­15­March­2006­on­the

retention­of­data­generated­or­processed­in­connection­with­the

provision­ of­ publicly­ available­ electronic­ communications­ ser-

Êîí­ôå­ðåí­öèÿ,­ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà



Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ­·­4(70)`15

82

vices­ or­ of­ public­ communications­ networks­ and­ amending

Directive­ 2002/58/EC.­ The­ law­ provided­ for­ the­ obligation­ of

providers­ of­ publicly­ available­ electronic­ communications­ ser-

vices­and­of­public­communications­networks­to­keep,­for­a­peri-

od­of­6­months,­certain­data­generated­or­processed­during­their

activity­(source,­destination,­date,­time,­duration­of­the­commu-

nication,­communication­equipment­and­its­location)­in­order­to

make­ them­available­ to­ criminal­ proceedings­bodies,­ courts­ of

law­and­State­bodies­with­powers­in­the­field­of­national­security

so­that­they­could­be­used­during­their­investigation­activities.­It

should­be­noted­that­the­data­retained­did­not­refer­to­the­con-

tent­of­these­communications.

The­ reasoning­ of­ the­ Constitutional­ Court:­ The­ Court

found­ the­ unconstitutionality­ of­ this­ normative­ act,­ as­ a­ whole,

basing­its­solution­on­the­following­reasons­of­principle:­

First­ of­ all,­ the­ interference­ with­ the­ fundamental­ rights

regarding­personal,­family­and­private­life,­secrecy­of­correspon-

dence­and­ freedom­of­ expression­ is­wide-ranging­and­must­be

considered­ as­ being­ particularly­ serious,­ and­ the­ circumstance

that­the­retention­of­data­and­their­subsequent­use­are­performed

without­ the­ subscriber­or­ registered­user­being­ informed­about

this­ is­ likely­ to­give­ the­persons­concerned­the­feeling­that­ their

private­life­makes­the­object­of­a­constant­monitoring.

Secondly,­ the­ data­ making­ the­ object­ of­ the­ regulation,

although­they­have­a­predominantly­technical­nature,­are­retained

for­the­supply­of­information­on­the­person­and­his/her­private­life.

Even­if,­pursuant­to­Article­1­(3)­of­the­law,­it­does­not­apply­to­the

content­of­the­communication,­the­other­data­retained,­aimed­at

identifying­the­user­and­recipient­of­the­information­communicat-

ed­electronically,­of­the­source,­destination,­date,­time­and­dura-

tion­of­a­communication,­ type­of­communication,­ the­communi-

cation­ equipment­ or­ devices­ used­ by­ the­ user,­ the­ location­ of

mobile­ communication­equipment,­ lead­ to­ very­precise­ conclu-

sions­ on­ the­ private­ life­ of­ the­ persons­ whose­ data­ have­ been

retained,­ conclusions­ that­may­ relate­ to­ the­ habits­ of­ everyday

life,­ the­ places­ of­ permanent­ or­ temporary­ residence,­ the­ daily

movements­ or­ other­movements,­ the­ activities,­ the­ social­ rela-

tions­of­these­persons­and­the­social­environments­frequented­by

them.­
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Thirdly,­the­impugned­law­does­not­contain­clear­and­precise

rules­regarding­the­content­and­application­of­ the­retention­and

use­measure,­so­that­the­persons­whose­data­have­been­retained

would­benefit­of­sufficient­guarantees­to­ensure­an­efficient­pro-

tection­ against­ abuse­ and­ against­ any­ illicit­ access­ or­ use.

Therefore,­the­law­does­not­stipulate­objective­criteria­to­ limit­to

the­absolute­minimum­the­number­of­persons­who­have­access

and­can­subsequently­use­ the­ retained­data,­and­ the­access­of

national­ authorities­ to­ the­ stored­ data­ is­ not­ conditioned,­ in­ all

cases,­by­the­prior­control­performed­by­an­independent­court.

On­ the­other­hand,­by­analysing­ the­data­ retention­mecha-

nism,­the­Court­made­a­distinction­between­two­stages,­the­first

being­that­of­data­retention­and­storage,­and­the­second­that­of

the­access­to­these­data­and­their­use.­Thus,­data­retention­and

storage,­which­naturally­is­the­first­operation­from­the­chronolog-

ical­ point­ of­ view,­ are­ incumbent­ upon­ providers­ of­ electronic

communications­ networks­ and­ of­ publicly­ available­ electronic

communications­services.­This­operation­is­a­technical­one,­being

automatically­realised­based­on­software­programs­as­long­as­the

law­stipulates­the­obligation­of­the­suppliers­appointed­by­law­to

retain­these­data­for­a­period­of­6­months.­At­this­stage,­the­iden-

tification­or­location­of­the­subjects­of­an­electronic­communica-

tion­is­not­concretely­realized,­following­to­take­place­during­the

second­ stage,­ after­ being­allowed­access­ to­ the­data­ and­ their

use.­ The­Court­ considered­ that­ it­was­precisely­because­of­ the

nature­and­specifics­of­the­first­stage­that­this­operation­was­not,

in­itself,­contrary­to­the­right­to­intimate,­family­and­private­life,­or

to­the­secrecy­of­correspondence,­as­neither­the­Constitution­nor

the­case-law­of­the­Constitutional­Court­did­not­forbid­the­preven-

tive­ storage,­without­ a­ specific­ occasion,­ of­ traffic­ and­ location

data,­provided­however­ that­ the­access­ to­ these­data­and­ their

use­should­be­accompanied­by­guarantees­and­observe­the­prin-

ciple­of­proportionality.

But,­ by­ examining­ the­ provisions­ concerning­ the­ access­ of

the­judicial­bodies­and­other­State­bodies­with­powers­in­the­field

of­ national­ security­ to­ the­ data­ stored­ (the­ second­ stage),­ the

Court­found­that­the­law­did­not­provide­for­the­guarantees­nec-

essary­to­safeguard­the­constitutional­rights­of­the­persons­whose

data­were­accessed.­The­Court­ noticed­ that­only­ the­access­of
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criminal­proceedings­bodies­to­the­data­retained­was­subject­to

the­prior­authorization­of­the­judge­of­rights­and­freedoms,­while

State­ bodies­ with­ powers­ in­ the­ field­ of­ national­ security­ could

access­ these­data­without­ the­authorization­of­ the­court­of­ law.

This­was­the­reason­for­which­the­Court­considered­that­the­guar-

antee­of­an­effective­protection­of­the­data­stored­against­risks­of

abuse,­as­well­as­against­any­illegal­access­and­use­thereof­was

missing.­This­is­likely­to­represent­an­interference­with­the­funda-

mental­rights­to­personal,­family­and­private­life­and­the­secrecy

of­correspondence­and,­therefore,­is­contrary­to­the­constitution-

al­provisions­enshrining­and­safeguarding­these­rights.

We­would­also­like­to­mention­that­Directive­2006/24/EC­was

declared­invalid­through­the­Judgment­of­the­Court­of­Justice­of

the­European­Union­of­8­April­2014,­pronounced­in­the­joint­cases

C-293/12­ –­ Digital­ Rights­ Ireland­ Ltd­ v.­ Minister­ for

Communications,­ Marine­ and­ Natural­ Resources­ and­ others­ –

and­C-594/12­–­Kärntner Landesregierung and­others.­Through

the­above-mentioned­ judgment,­ the­European­Court­ found­ that

the­analysed­directive­violated­the­provisions­of­Article­7,­Article­8

and­ Article­ 52­ (2)­ of­ the­ Charter­ of­ Fundamental­ Rights­ of­ the

European­Union,­enshrining­the­right­to­the­observance­of­private

life,­to­right­to­the­protection­of­personal­data­and­the­principle­of

proportionality.

2.­ freedom­ of­ conscience (Decision­ no.­ 669­ of­ 12

November­ 2014,­ published­ in­ the­ Official­ Gazette­ of­ Romania,

Part­I,­no.­59­of­23­January­2015)

Relevant­constitutional­provisions:

-­Article­29:­Freedom­of­conscience

(1)­ Freedom­ of­ thought,­ opinion,­ and­ religious­ beliefs­may

not­be­ restricted­ in­any­ form­whatsoever.­No­one­may­be­com-

pelled­to­embrace­an­opinion­or­religion­contrary­to­his­own­con-

victions.

(2)­Freedom­of­conscience­ is­guaranteed;­ it­must­be­mani-

fested­in­a­spirit­of­tolerance­and­mutual­respect.­[…]

(6)­Parents­or­legal­tutors­have­the­right­to­ensure,­in­accor-

dance­with­their­own­convictions,­the­education­of­the­minor­chil-

dren­under­their­responsibility.

The­subject­of­the­constitutional­review: the­provisions­of

Article­18­ (1)­ and­ (2)­of­ Law­no.­1/2011­on­national­ education:
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“(1)­ The­master­ plans­ of­ primary,­ secondary,­ upper­ secondary

and­ vocational­ education­ include­ Religion­ as­ a­ school­ subject,

part­ of­ the­ core­ course.­ Students­ belonging­ to­ the­ religious

denominations­ acknowledged­ by­ the­ State,­ regardless­ of­ their

number,­have­the­constitutional­right­ to­attend­Religion­classes,

according­to­their­own­denomination.

(2)­Upon­the­written­request­by­the­adult­student,­respectively

by­the­parents­or­the­legal­guardian­of­the­underage­student,­the

respective­student­may­not­attend­Religion­classes.­In­this­case,­the

school­results­are­calculated­without­the­Religion­class.­Similarly­for

the­students­who,­for­objective­reasons,­have­not­been­offered­the

necessary­conditions­for­attending­such­classes.”

Reasoning­of­the­Constitutional­Court: The­Court­upheld

the­exception­of­unconstitutionality­and­found­that­the­provisions

of­the­first­sentence­of­Article­18­(2)­of­the­Law­on­national­edu-

cation­ no.­ 1/2011­ were­ unconstitutional,­ for­ the­ following­ rea-

sons:­ including­Religion­classes­as­a­school­subject,­part­of­ the

core­course,­is­not­eo­ipso­a­problem­likely­to­lead­to­the­infringe-

ment­of­the­freedom­of­conscience,­as­long­as­the­impugned­pro-

visions­do­not­generate­the­obligation­to­attend­classes­concern-

ing­a­specific­religion,­contrary­to­everyone’s­beliefs.­Therefore,

the­Court­ found­ that­ the­ provisions­ of­ Article­ 18­ (1)­ of­ Law­ no.

1/2011­ were­ an­ enshrining­ of­ the­ constitutional­ provisions­ of

Article­32­(7)­under­which­“The­State­shall­ensure­the­freedom­of

religious­education,­in­accordance­with­the­specific­requirements

of­each­religious­denomination.­In­public­schools,­religious­edu-

cation­ is­ organized­ and­ guaranteed­ by­ law”.­ Therefore,­ the

mandatory­nature­of­Religion­classes,­as­a­school­subject,­part­of

the­core­course,­cannot­be­opposed­to­students,­but­only­to­the

State,­which­is­bound­by­the­need­to­organize­religious­education

by­ensuring­teaching­of­Religion­classes­for­all­18­acknowledged

religious­denominations.

But­the­Court­ found­that­the­way­ in­which­the­ legislator­has

regulated­ the­ educational­ offer­ concerning­ Religion­ classes­ by

the­first­phrase­of­Article­18­(2)­of­­Law­no.­1/2011,­i.e.­by­the­ex

officio­enlisting­of­every­student­in­the­Religion­class,­was­likely­to

affect­the­freedom­of­conscience.­

In­its­reasoning,­the­Court­found­that­the­Basic­Law­ensured

parents­the­right­to­the­upbringing­and­education­of­their­children
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and­included­the­right­to­religious­education.­Therefore,­their­right

to­pass­on­to­their­children­their­own­convictions­in­religious­mat-

ters­is­paramount.­Furthermore,­parents­have­the­right­to­shelter

their­children­from­religious­convictions.­But­this­right­to­educa-

tion­does­not­belong­exclusively­ to­parents,­as­ the­State,­which

was­ entrusted­with­ the­ control­ on­ the­ entire­ education­ system,

has­autonomously­ and­concurrently­ undertaken­ its­ own­educa-

tional­mission,­in­addition­to­that­of­parents,­being­bound­to­set­up

the­necessary­legislative­and­institutional­framework­only­insofar

as­a­person­shows­the­desire­to­study­or­embrace­the­teachings

of­ a­ certain­ religious­ denomination­ or­ faith.­ But,­ a­ person­ can

under­no­circumstance­be­enlisted­ex­officio­in­Religion­classes,

having,­ab­ initio,­ to­protect­or­safeguard­ the­ freedom­of­his/her

consciousness,­because­such­an­approach­would­be­contrary­to

the­ State’s­ negative­ obligation­ who,­ based­ on­ this­ obligation,

cannot­impose­the­study­of­religion.­Consequently,­it­is­only­after

the­ expression­ of­ the­ adult­ student’s­wish,­ or,­ respectively,­ the

parents’­or­the­legal­guardian’s­wish,­in­the­case­of­underage­stu-

dents,­to­appropriate,­through­study,­the­specific­theses­of­a­cer-

tain­religious­denomination,­that­the­State’s­positive­obligation­to

ensure­the­above-mentioned­necessary­framework­intervenes.

The­ Court­ concluded­ that­ the­ free­ expression­ of­ one’s

options­necessarily­implied­the­person’s­initiative­in­the­sense­of

attending­Religion­classes,­and­not­a­silent­agreement­or­explicit

refusal.­The­expression­of­an­opinion­from­the­perspective­of­the

constitutional­provisions­on­the­freedom­of­conscience­and­reli-

gion,­ applicable­ in­ the­ field­ of­ religious­ education,­must­ always

have­a­positive­meaning­ (the­person­chooses­ to­ study­ religion)

and­not­a­negative­one­(the­person­chooses­not­to­study­religion),

because,­in­the­second­hypothesis,­the­person­is­deemed­as­hav-

ing­already­expressed­his/her­option­to­study,­having­to­act,­at­a

later­stage,­in­order­to­be­excluded­from­the­study­group.­Such­a

regulation­ is­ nothing­ more­ than­ a­ constraint­ on­ a­ person­ for

expressing­an­option,­which­is­de­plano­contrary­to­the­freedom­of

conscience­enshrined­by­the­Constitution.­

In­conclusion,­ the­Court­stated­ that,­ in­order­ to­have­a­ full

compliance­with­the­freedom­of­conscience­and­religion,­implying

the­freedom­to­belong­or­not­to­a­religion,­enshrined­by­Article­29

(1),­(2)­and­(6)­of­the­Constitution,­the­legislator­was­bound­by­a
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duty­of­neutrality­and­impartiality,­granting­parents,­the­legal­rep-

resentatives­of­underage­students,­respectively­the­adult­student,

the­possibility­to­request­attendance­of­Religion­classes.

3.­freedom­of­association (Decision­no.­75­of­26­February

2015,­published­in­the­Official­Gazette­of­Romania,­Part­I,­no.­265

of­21­April­2015)

Relevant­constitutional­provisions:

- Article­40:­Freedom­of­association

(1)­Citizens­may­ freely­associate­ into­political­parties,­ trade

unions,­employers’­associations,­and­other­forms­of­association.

[…]

The­subject­of­the­constitutional­review: the­provisions­of

Article­19­(3)­of­the­Law­on­political­parties­no.­14/2003,­regulat-

ing­the­conditions­for­establishing­a­political­party,­worded­as­fol-

lows:­ “(3)­ The­ list­must­ include­ at­ least­ 25,000­ founding­mem-

bers,­domiciled­ in­at­ least­18­of­ the­country’s­counties­and­ the

Municipality­of­Bucharest,­but­not­less­than­700­people­for­each

of­these­counties­and­the­Municipality­of­Bucharest.”

Reasoning­of­ the­Constitutional­Court: the­Court­ exam-

ined­whether­or­not­ the­ requirements­of­ the­numerical­ criterion

and­territorial­dispersion,­as­a­reference­threshold­for­the­repre-

sentativeness­of­ the­political­party­undergoing­ registration,­met

the­requirements­of­proportionality­and­necessity­in­a­democratic

society,­particularly­in­the­context­of­the­contemporary­Romanian

society.

By­examining­ the­ reasons­presented­by­ the­ legislator­upon

the­adoption­of­Law­no.­14/2003,­the­Constitutional­Court­found

that­they­no­longer­met­the­current­stage­of­the­Romanian­soci-

ety,­marked­by­a­political­and­historical­evolution­which­was­nor-

mal­for­a­democracy­set­up­at­the­end­of­1989.­Thus,­if­the­risk­of

creating­a­ very­high­number­of­political­parties,­of­ a­ “deprecia-

tion”­of­ the­ idea­of­political­party,­of­dividing­their­parliamentary

representation­and­of­an­excessive­burden­on­the­State­budget,

determined­by­ their­ public­ financing,­ used­ to­be­an­acceptable

justification­in­the­social­and­political­context­of­the­1990’s,­these

motivations­are­no­longer­actual.­In­its­analysis,­the­Constitutional

Court­ also­ considered­ the­ case-law­ of­ the­ European­ Court­ of

Human­Rights,­respectively­the­fact­that­this­court­expressed­its

conviction­that,­in­time,­the­general­restrictions­for­political­parties
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would­ become­ harder­ and­ harder­ to­ explain,­ a­ case-by-case

analysis­thus­becoming­necessary­and­preferable,­by­considering

the­political­agenda­of­each­party,­instead­of­perceiving­a­certain

category­or­type­of­parties­as­a­threat­­(see­the­Judgment­of­­27

April­ 2010,­ issued­ in­ the­ Case­ of­ Tănase­ v.­ Moldova­ and­ the

Judgement­of­24­June­2008,­issued­in­the­Case­of­Adamsons­v.

Latvia).­Moreover,­the­Court­also­mentioned­the­relevant­case-law

of­ the­ European­ Court­ of­ Human­ Rights­ accepting,­ with­ big

reserves,­ certain­ restrictions­concerning­ some­basic­ conditions

for­the­establishment­and/or­functioning­of­a­political­party,­which

means­that­the­existence­of­such­excessive­limitations­at­the­level

of­the­formal­conditions­is­not­accepted,­all­the­more­so­as­they

are­ imposed­ precisely­ for­ the­ purpose­ of­ registering­ a­ political

party,­so,­a­priori,­on­any­form­of­concrete­manifestations­of­the

organisation­ having­ this­ particular­ statute.­ By­ ascertaining­ the

violation­of­Article­11­of­the­Convention,­the­European­Court­con-

sidered­that­“a­measure­as­drastic­as­the­refusal­of­the­applicants’

application­to­register­the­PCN­as­a­political­party,­before­its­activ-

ities­had­even­started,­is­disproportionate­to­the­aim­pursued­and

consequently­ unnecessary­ in­ a­ democratic­ society”­ (see

Judgement­ of­ 3­ February­ 2005,­ issued­ in­ the­ Case­ of­ Partidul

Comuniştilor­(Nepecerişti)­and­Ungureanu­v.­Romania).

In­ conclusion,­ the­ Constitutional­ Court­ considered­ that­ the

requirements­imposed­by­law­for­the­establishment­of­a­political

party­were­excessive,­so­that­the­fair­balance­between­collective

and­individual­ interests­is­broken,­ insofar­as,­through­the­condi-

tion­of­a­high­representativeness,­the­subjective­right­of­the­per-

sons­interested­in­establishing­a­political­party­is­drastically­limit-

ed.­Moreover,­in­order­to­establish­and­maintain­the­fair­balance,

the­legislator­must­interfere­as­little­as­possible­in­the­freedom­of

association.­Or,­in­this­case,­the­condition­of­the­minimum­num-

ber­ of­ founding­ members­ and­ their­ territorial­ dispersion­ has

exceeded­ the­ fair­ and­ right­ in­ relation­ to­ the­ fundamental­ right

protected­ –­ the­ freedom­ of­ association.­ Therefore,­ the­ Court

upheld­ the­exception­of­unconstitutionality,­considering­ that­ the

requirements­of­the­law­cannot­cancel­the­very­essence­of­law,­in

the­sense­of­eliminating­the­real­and­effective­possibilities­to­exer-

cise­the­freedom­of­association.
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4.­Right­to­a­fair­trial­(Decision­no.­599­of­21­October­2014,

published­in­the­Official­Gazette­of­Romania,­Part­I,­no.­886­of­5

December­2014;­Decision­no.­641­of­11­November­2014,­pub-

lished­ in­ the­ Official­ Gazette­ of­ Romania,­ Part­ I,­ no.­ 887­ of­ 5

December­2014)

Relevant­constitutional­provisions:

-­Article­21:­Free­access­to­justice

(1)­Every­person­is­entitled­to­address­the­courts­in­order­to

defend­his­rights,­freedoms­and­legitimate­interests.­[…]

(3)­ Parties­ shall­ be­ entitled­ to­ a­ fair­ trial­ and­ to­ have­ their

cases­solved­within­a­reasonable­term.­[…]

The­subject­of­the­constitutional­review:­provisions­of­the

Criminal­Procedure­Code­concerning­the­proceedings­before­the

pre-trial­judge.­The­New­Criminal­Procedure­Code,­which­entered

into­force­on­1­February­2014,­has­introduced­in­the­criminal­pro-

cedural­ legislation­ a­ new­ judicial­ function,­ prior­ to­ the­ first

instance­judgement,­ i.e.­the­pre-trial­ judge.­The­main­powers­of

the­pre-trial­ judge­are­ to­ verify­ the­ lawfulness­of­ the­ indictment

ordered­by­the­prosecutor­and­to­verify­the­lawfulness­of­the­evi-

dence­gathered­and­the­procedural­acts­undertaken­by­the­crim-

inal­prosecution­bodies,­powers­that­used­to­belong,­in­the­previ-

ous­regulation,­to­the­court­of­law­settling­the­case­on­the­merits,

respectively­deciding­about­the­guilt­or­innocence­of­the­accused.

The­court­of­law­used­to­rule­on­the­above-mentioned­aspects­in

public­hearing,­with­the­participation­of­the­prosecutor­and­of­the

parties,­through­an­adversarial­and­oral­procedure.­

According­to­the­new­regulation,­the­pre-trial­judge­rules­on

the­ lawfulness­ of­ the­ evidence­ gathered­ and­ of­ the­ indictment

ordered­ in­ the­council­ chamber,­without­ the­participation­of­ the

prosecutor­and­the­parties,­and­the­aspects­thus­settled­can­no

longer­be­examined­by­the­court­adjudicating­on­the­merits­of­the

case­at­a­later­stage.­The­authors­of­the­exceptions­of­unconstitu-

tionality­have­challenged­the­lack­of­an­adversarial­and­oral­nature

of­the­proceedings­in­the­pre-trial­chamber.

Reasoning­ of­ the­ Constitutional­ Court: while­ examining

the­ exception,­ the­ Court­ found­ that­ the­ activity­ of­ the­ pre-trial

judge­did­not­concern­the­merits­of­ the­case,­as­the­procedural

act­exercised­by­him/her­does­not­ lead­to­a­positive­or­negative
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decision­on­the­essential­elements­of­the­conflict:­offence,­person

and­guilt.­However,­departing­from­the­scope­of­the­provisions­of

Article­ 21­ (3)­ of­ the­ Basic­ Law­ on­ all­ disputes­ and­ having­ also

regard­ to­ the­ provisions­ of­ Article­ 20­ of­ the­ Constitution­ and

Article­53­of­ the­Convention­ for­ the­Protection­of­Human­Rights

and­Fundamental­Freedoms,­the­Court­found­that­the­provisions

of­Article­6­of­the­Convention­must­be­observed­by­the­legislator

also­when­regulating­ in­the­field­of­criminal­proceedings­that­do

not­address­the­substance­of­the­case,­including­as­regards­the

proceedings­in­the­pre-trial­chamber.

So,­as­ regards­ the­adversarial­principle,­ the­Court­observed

that­this­concept­was­defined­in­the­doctrine­as­the­right­of­each

party­to­participate­ in­the­presentation,­advocacy­and­support­of

his/her­claims­or­defences,­and­the­right­to­discuss­and­fight­the

claims­and­evidence­of­the­other­party.­Thus,­the­adversarial­prin-

ciple­is­primarily­a­genuine­opportunity­to­discuss­before­a­judge

everything­brought­forward­in­law­or­in­fact­by­the­adversary­and

everything­submitted­by­him/her,­evidence­or­other­documents.­In

terms­of­human­rights­protection,­the­adversarial­principle­is­a­part

of­ the­principle­of­equality­of­arms­and­of­ the­right­ to­a­ fair­ trial.

Thus,­the­European­Court­of­Human­Rights­ruled­that­equality­of

arms­was­an­ inherent­ feature­of­ a­ fair­ trial,­which­ required­each

party­to­be­given­a­reasonable­opportunity­to­present­his/her­case

under­conditions­that­do­not­place­him/her­in­a­clear­disadvantage

compared­ to­ his/her­ counterpart­ (Judgement­ of­ 16­ November

2006,­ issued­ in­ the­ Case­ of­ Klimentyev­ v.­ Russia).­ [...]

Furthermore,­the­European­court­has­also­held­that­a­fundamental

aspect­of­the­right­to­a­fair­trial­was­that,­in­criminal­matters,­every-

thing,­including­the­procedural­elements,­should­take­place­in­an

adversarial­manner;­there­must­be­equality­of­arms­between­pros-

ecution­and­defence.­The­right­to­an­adversarial­trial­means,­in­a

criminal­case,­that­both­the­prosecutor­and­the­accused­are­given

the­opportunity­to­be­informed­of­and­to­comment­on­all­the­evi-

dence­adduced­or­observations­filed­by­the­other­party­with­a­view

to­ influencing­ the­ court’s­ decision­ (Judgement­ of­ 16­ February

2000­in­the­Case­of­Rowe­and­Davis­v.­the­United­Kingdom).­

Concerning­the­right­to­hearing,­the­Court­notes­that­only­in

oral­discussions­could­the­process­be­effectively­pursued,­in­all­its

stages,­by­ the­parties.­The­ right­ to­a­hearing­also­presupposes

the­right­of­the­accused,­of­the­civil­party­and­of­the­party­ liable

under­civil­law­to­be­present­in­court.­This­principle­ensures­direct

contact­between­the­judge­and­the­parties,­and­thus­the­submis-

sions­made­by­the­parties­comply­with­a­specific­order,­thus­facil-

itating­ the­ correct­ determination­ of­ the­ facts.­ The­ Court­ also

noted­ that­ the­ regulation­ of­ the­ pre-trial­ chamber­ proceedings

resulted­in­the­impossibility,­for­the­judge­at­this­stage,­to­admin-

ister­evidence­in­order­to­establish­the­lawfulness­of­the­evidence

administered­ during­ criminal­ prosecution,­ in­ the­ absence­ of­ an

adversarial­procedure­or­oral­arguments,­the­only­way­for­him/her

being­a­formal­ascertaining­of­ the­ lawfulness­of­ the­evidence­or

the­need­to­exclude­some­of­them.

In­conclusion,­the­Court­considered­that­the­outcome­of­the

pre-trial­proceedings­concerning­the­ lawfulness­of­the­evidence

gathered­ and­ the­ procedural­ acts­ undertaken­ by­ the­ criminal

prosecution­ bodies­ had­ a­ direct­ influence­ on­ the­ course­ of­ the

proceedings­on­ the­substance­and­could­be­decisive­ for­deter-

mining­the­guilt­or­ innocence­of­ the­accused.­However,­ the­fact

that­the­pre-trial­chamber­proceedings­were­regulated­so­as­to­be

conducted­ without­ the­ participation­ of­ the­ prosecutor­ and­ the

parties­made­the­Court­to­uphold­the­exception­of­unconstitution-

ality­because­the­legislator­has­infringed­the­right­of­the­parties­to

a­fair­trial­ in­ its­component­concerning­the­adversarial­principle,

the­oral­arguments­and­equality­of­arms.

5.­ Right­ to­ property (Decision­ no.­ 356­ of­ 25­ June­ 2014,

published­in­the­Official­Gazette­of­Romania,­Part­I,­no.­691­of­22

September­2014)

Relevant­constitutional­provisions:

-­Article­44:­Right­to­private­property

(1)­The­right­to­property,­as­well­as­the­debts­incurring­on­the

State­are­guaranteed.­The­content­and­limits­of­these­rights­shall

be­established­by­law.

(2)­Private­property­ is­equally­guaranteed­and­protected­by

law,­irrespective­of­its­owner.­[…]­

(8)­ Lawfully­ acquired­ wealth­ may­ not­ be­ confiscated.

Lawfulness­of­acquirement­shall­be­presumed.

(9)­Any­goods­ intended­ for,­used­or­ resulting­ from­criminal

offences­ or­misdemeanours­may­ be­ confiscated­ only­ in­ accor-

dance­with­the­provisions­of­the­law.
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The­subject­of­the­constitutional­review:­the­provisions­of

Article­ 1182­ of­ the­ 1969­ Criminal­ Code,­ worded­ as­ follows:

“Extended­ confiscation­ shall­ be­ ordered­ where­ the­ following

cumulative­ conditions­ are­ fulfilled:­ a)­ the­ value­ of­ the­ property

acquired­by­the­sentenced­person­over­a­period­of­5­years­prior

and,­if­necessary,­after­the­time­when­the­offence­was­committed,

until­the­date­of­issuing­of­the­document­instituting­the­proceed-

ings,­clearly­exceeds­the­revenues­lawfully­obtained­by­him/her”.­

The­institution­of­the­extended­confiscation­was­introduced­in

the­ Romanian­ criminal­ legislation­ in­ 2012,­ as­ a­ custodial­mea-

sure.­Up­to­that­moment,­the­Romanian­Criminal­Code­only­regu-

lated­the­special­confiscation,­and­at­present,­the­two­measures

co-exist.­Unlike­special­confiscation­referring­mainly­to­the­con-

fiscation­of­the­goods­used­for­committing­the­crime­or­obtained

by­ committing­ a­ crime­ for­ which­ the­ person­ is­ convicted,­ the

extended­confiscation­concerns­the­goods­obtained­by­commit-

ting­criminal­offences,­without­the­person­concerned­having­to­be

convicted­for­having­committed­the­crimes­having­generated­the

goods.­Thus,­if,­when­convicting­a­person­for­having­committed­a

crime­and­when­applying­the­measure­of­the­special­confiscation

of­the­goods­resulting­from­the­respective­crime,­the­court­finds

that­the­value­of­the­goods­obtained­by­the­person­convicted­over

a­period­of­5­years­prior­and,­if­necessary,­after­having­committed

the­crime,­obviously­ exceeds­ the­ revenues­ lawfully­ obtained­by

this­person,­and­is­convinced­that­these­goods­come­from­crimi-

nal­activities­as­well,­similar­to­those­having­led­to­the­conviction

but­for­which­a­conviction­sentence­ is­not­ issued,­can­apply­the

measure­of­the­extended­confiscation­in­relation­to­those­goods.

The­ author­ of­ the­ exception­ of­ unconstitutionality­ has

claimed­ that­ the­ legal­ provisions­ regulating­ the­ measure­ of

extended­confiscation­were­contrary­to­the­constitutional­guaran-

tee­of­the­right­to­private­property,­respectively­the­presumption

of­the­lawful­acquisition­of­wealth,­for­as­long­as­there­is­no­explic-

it­evidence­proving­the­commission­of­an­illegal­fact,­respectively

of­a­crime.

Reasoning­of­the­Constitutional­Court:­In­its­analysis,­the

Court­ drew­a­distinction­between­ two­categories­of­ rights­ fore-

seen­in­the­Fundamental­Law,­namely:­absolute­rights­(e.g.­right

to­ life­ and­ right­ to­ physical­ and­ mental­ integrity),­ that­ State
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authorities­ cannot­ affect­ under­ any­ circumstances,­ and­ relative

rights,­ whose­ exercise­ may­ be­ restricted­ under­ certain­ condi-

tions.­ The­ Court­ noted­ that­ the­ right­ to­ property­ was­ not­ an

absolute­ right,­but­was­configured­by­ the­provisions­of­ the­ law,

laying­down­limits­for­its­exercise­and­constituting­the­expression

of­a­combination­between­the­individual­interest­of­the­holder­and

the­ collective­ or­ general­ interests.­ At­ the­ same­ time,­ the­ pre-

sumption­of­ the­ lawful­acquisition­of­wealth,­which­ is­one­of­ the

constitutional­ guarantees­ of­ the­ right­ to­ property,­ requires,­ in

what­concerns­the­wealth­of­a­person,­to­prove­its­lawful­acquisi-

tion.­Therefore,­since­the­right­to­property­is­not­an­absolute­right,

it­ cannot­ be­ claimed­ that­ a­ guarantee­ of­ this­ right­ may­ be

absolute.

As­for­the­burden­of­proof­of­extended­confiscation,­the­Court

showed­ that­ the­ rebuttable­ nature­ of­ the­ presumption­ of­ lawful

acquisition­of­wealth­did­not­ lead­ to­a­ reversal­of­ the­burden­of

proof,­ so­ the­ principle­ actori­ incumbit­ probatio­ remains­ fully

applicable,­which­means­that­ the­ judicial­bodies­must­prove­the

illicit­nature­of­wealth­acquisition.­Moreover,­the­Court­noted­that

the­burden­of­proof­had­specific­features­in­the­sense­that,­on­the

one­hand,­we­could­notice­a­“relaxation”­in­relation­to­the­proof­of

specific­facts­or­acts­similar­to­those­having­led­to­the­conviction,

and,­on­ the­other­hand,­a­ “division”­of­ the­burden­of­proof,­ the

person­in­question­having­the­possibility­to­prove­the­lawfulness­of

his/her­ assets.­ However,­ the­ Court­ retained­ that­ “relaxation”

referred­only­to­the­proving­of­facts­or­acts­similar­to­those­having

led­to­the­conviction,­the­court­having­only­to­be­convinced­that

the­respective­assets­result­from­criminal­activities,­without­being

necessary­ to­have­a­sentence­of­conviction­ for­ these­facts,­and

not­that­this­“relaxation”­referred­to­proving­the­illicit­nature­of­the

goods­acquired.

Thus,­ in­ relation­ to­ the­ establishment­ of­ the­ standard­ of

proof,­the­Constitutional­Court­held­that­it­must­not­be­assumed

that­ the­presumption­of­ the­ lawful­ acquisition­of­wealth­may­be

rebutted­only­by­evidence,­namely­by­proving­that­the­goods­con-

cerned­come­ from­ the­proceeds­of­ a­crime.­Should­ this­be­ the

approach,­extended­confiscation­would­be­lacking­all­reasons­to

exist,­ because,­ if­ this­ leads­ to­ proving­ any­ crime­ generating

assets,­ it­ would­ finally­ lead­ to­ the­ conviction­ of­ the­ author­ for
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these­acts,­therefore­to­the­special­confiscation­of­the­assets­thus

obtained,­and­extended­confiscation­would­thus­become­useless.

Therefore,­ a­ rebuttable­ legal­ presumption­may­ be­ rebutted­ not

only­by­evidence­but­also­by­mere­presumptions,­the­Court­stat-

ing­ that­ the­ presumption­ introduced­ by­ Article­ 44­ (8)­ of­ the

Constitution­does­not­prevent­the­investigation­of­the­illicit­nature

of­wealth­acquisition,­which­means­that­this­presumption­is­not­an

absolute­one.

However,­the­Court­retained­that­the­use­of­presumptions­in

confiscation­procedures­must­be­accompanied­by­certain­guar-

antees,­which­are­ intended­to­protect­ the­rights­of­ the­defence.

This­ was­ also­ acknowledged­ by­ the­ European­ Court­ of­ Human

Rights,­which­stated­that,­only­in­these­circumstances,­the­practi-

cal­ implementation­ of­ the­ various­ national­ provisions­ allowing

extended­ confiscation­ was­ compatible­ with­ the­ concept­ of­ fair

trial,­ with­ the­ presumption­ of­ innocence,­ with­ the­ protection­ of

property,­ and­ included­confiscation­as­part­of­ the­criminal­ sen-

tences­referred­to­by­Article­7­of­the­Convention­­(see,­to­this­pur-

pose,­ the­ Judgement­ of­ 23­ September­ 2008­ in­ the­ Case­ of

Grayson­and­Barnham­v.­the­United­Kingdom,­the­Judgement­of

5­ July­ 2001­ in­ the­ Case­ of­ Phillips­ v.­ the­ United­ Kingdom,­ the

Judgement­of­1­March­2007,­issued­in­the­Case­of­Geerings­v.­the

Netherlands,­as­well­as­the­Judgement­of­10­May­2012,­issued­in

the­Case­of­Sud­Fondi­-­S.R.L.­and­others­v.­Italy).­

Consequently,­the­Constitutional­Court­found­that­the­nation-

al­ provisions­ on­ extended­ confiscation­ covered­ the­ guarantees

identified­in­the­case-law­of­the­European­court.­Thus,­the­mea-

sure­of­extended­confiscation­is­ordered­by­a­court­of­law,­based

on­its­conviction­that­the­goods­subject­to­confiscation­come­from

criminal­ activities,­ resulting­after­going­ through­a­public­ judicial

procedure,­during­which­ the­respective­persons­have­access­ to

the­file­and­the­arguments­of­the­prosecution­and­have­the­possi-

bility­to­propose­evidence­and­the­proof­that­they­consider­nec-

essary.­ For­ these­ reasons,­ the­ Court­ found­ that­ the­ impugned

legal­provisions­were­not­contrary­to­the­provisions­of­Article­44

(8)­of­the­Basic­Law,­thus­dismissing­the­exception­of­unconstitu-

tionality.
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III. In­conclusion,­we­consider­that­by­raising­the­exception­of

unconstitutionality,­as­a­means­of­defence­during­a­trial­pending

before­ a­ court­ of­ law,­ the­ citizen­has­ the­possibility­ to­ start­ the

constitutional­review­of­ law­and­ordinance­provisions­–­the­main

power­of­ the­Constitutional­Court­of­Romania­–,­ thus­being­ the

beneficiary­ of­ a­ jurisdictional­ guarantee­ aimed­ at­ ensuring­ the

observance­of­the­fundamental­rights­and­freedoms­enshrined­by

the­Constitution.­Therefore,­together­with­the­other­holders­of­the

right­to­refer­to­the­Constitutional­Court­in­view­of­the­exercise­of

the­powers­set­by­the­Basic­Law­(the­President­of­Romania,­mem-

bers­of­Parliament,­ the­Government,­ the­Ombudsman,­ the­High

Court­ of­ Cassation­ and­ Justice­ or­ the­ Superior­ Council­ of

Magistracy),­the­citizen­acquires­an­essential­role­in­the­process

of­ removing­ all­ flaws­ of­ unconstitutionality­ from­ the­ legislation

and,­implicitly,­in­the­development­of­Romanian­constitutional­law.
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1­ Ñì.­Êóðñ­ìåжäóíàðîäíîãî­ïðàâà.­Â­ñåìè­òîìàx.­Тîì­1.­Оòâ.­ðåä.­ òîìà­
Ð. À. Мþëëåðñîí, Ã. И. Тóíêèí. -­Ì.,­1989.­-­Ñ.­292-295;­Ìåжäóíàðîäíîå
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äóíàðîäíîãî­ ïðàâà­ â­ ïðàâîâîé­ ñèñòåìå­ Ðîññèè//Ìîñêîâñêèé­ жóðíàë
ìåжäóíàðîäíîãî­ïðàâà.­4/2000/40.­­Оãàíåñÿí В.À. Íåñêîëüêî­òåîðåòèчå-
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íûõ­äîãîâîðîâ.­-­Åðåâàí:­Иçä-âî­“Тèãðàí­Ìåö”,­2001­ã.­(íà­àðì.).
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В. Огаíåñÿí

Ñóäьÿ Êîíñòèòóöèîííîãî Ñóäà ÐÀ,
äîêòîð þðèä. íàóê, ïðîфåññîð

Êîíñòèòóöèîííûé­Ñóä­Ðåñïóáëèêè­Àðìåíèÿ­

êàê­âàæíåéшèé­èíñòðóìåíò­­èìïëåìåíòàöèè

ìåæäóíàðîäíûх­îáÿзàòåëüñòâ­ñòðàíû­

ïî­ïðàâàì­чåëîâåêà

Ñåãîäíÿ­ áîëüøèíñòâî­ ñòðàí­ ìèðà­ íà­ êîíñòèòóöèîííîì

óðîâíå­ïðèçíàëè­âàжíåéøóю­ðîëü­ìåжäóíàðîäíîãî­ïðàâà­â

âîïðîñå­ îðãàíèçàöèè­ ãîñóäàðñòâåííîé­ жèçíè,­ à­ îñíîâíûå

ìåжäóíàðîäíî-ïðàâîâûå­ ­ íîðìû­ î­ ïðàâàõ­ чåëîâåêà­ òðàíñ-

ôîðìèðîâàëèñü­â­êîíñòèòóöèîííûå­íîðìû­è­ïðèíöèïû.­

Пðàêòèчåñêàÿ­ ðåàëèçàöèÿ­ ìåжäóíàðîäíîãî­ ïðàâà­ íà

âíóòðèãîñóäàðñòâåííîì­ óðîâíå­ ïðîèñõîäèò­ ïîñðåäñòâîì

ïðèìåíåíèÿ­ðàçíîîáðàçíûõ­íîðìàòèâíûõ­è­èíñòèòóöèîíàëü-

íûõ­ ìåõàíèçìîâ.­ Оáûчíî­ â­ ðàìêàõ­ âíóòðèãîñóäàðñòâåííîé

ïðàâîâîé­ñèñòåìû­ïðèíöèïû­è­íîðìû­ìåжäóíàðîäíîãî­ïðàâà

ðåàëèçóюòñÿ­ïóòåì­òðàíñôîðìàöèè­(ïðÿìîé­è­îïîñðåäîâàí-

íîé),­ èíêîðïîðàöèè,­ ðåöåïöèè­èëè­ ññûëêè1,­ îäíàêî­ ñî­ âðå-

ìåíåì­ âîçðàñòàåò­ ðîëü­ íàöèîíàëüíûõ­ ñóäîâ­ êàê­ íåïîñðåä-

ñòâåííîãî­èñïîëíèòåëÿ­â­îñóùåñòâëåíèè­íîðì­ìåжäóíàðîä-

íîãî­ïðàâà.
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Ñóäåáíàÿ­ àêòèâíîñòü­ íàöèîíàëüíûõ­ ñóäîâ­ ñïîñîáñòâóåò

ñîâåðøåíñòâîâàíèю­ âíóòðèãîñóäàðñòâåííîãî­ ïðàâà­ â­ ñâåòå

ìåжäóíàðîäíî-ïðàâîâûõ­ ïîëîжåíèé­ è­ ñïîñîáíà­ óñòðàíèòü

ðàìêè­ îãðàíèчåííîãî­ òîëêîâàíèÿ­ âíóòðèãîñóäàðñòâåííîãî

çàêîíîäàòåëüñòâà.­ Â­ ýòîì­ ­ îãðîìíóю­ ðîëü­ èãðàюò­ îñîáåííî

êîíñòèòóöèîííûå­ñóäû,­ïðàâîâûå­ïîçèöèè­êîòîðûõ,­ ñëîжèâ-

øèåñÿ­íà­îñíîâàíèè­ïðèìåíåíèÿ­ïðèíöèïîâ­è­íîðì­ìåжäóíà-

ðîäíîãî­ïðàâà,­èìåюò­áîëüøîå­çíàчåíèå­äëÿ­ôîðìèðîâàíèÿ

è­ ðàçâèòèÿ­ åäèíîé­ ïðàâîïðèìåíèòåëüíîé­ ïðàêòèêè­ ãîñó-

äàðñòâåííûõ­îðãàíîâ.

Ñîçäàíèå­ìåжäóíàðîäíûõ­ñóäîâ­è­âîâëåчåíèå­êîíñòèòó-

öèîííûõ­ñóäîâ­â­ïðîöåññ­ðåàëèçàöèè­ìåжäóíàðîäíî-ïðàâî-

âûõ­íîðì,­ãàðàíòèðóюùèõ­âåðõîâåíñòâî­ïðàâ­чåëîâåêà,­ñòàëî

íîâàöèåé­âûñîêîãî­óðîâíÿ,­â­ðåçóëüòàòå­чåãî,­ñ­îäíîé­ñòîðî-

íû,­ âîçðîñëà­ îòâåòñòâåííîñòü­ ìåжäóíàðîäíûõ­ ñóäîâ­ ïåðåä

íàöèîíàëüíûìè­ èíñòèòóöèÿìè,­ ­ ñ­ äðóãîé­ ñòîðîíû­ –­ îòâåò-

ñòâåííîñòü­ íàöèîíàëüíûõ­ ïðàâîïðèìåíèòåëüíûõ­ îðãàíîâ­ â

âîïðîñå­ãàðàíòèðîâàíèÿ­ïðàâ­чåëîâåêà.­­­

Êàê­ïîêàçàëà­жèçíü,­âêëючåíèå­êîíñòèòóöèîííûõ­ñóäîâ­â

ïðîöåññ­ èìïëåìåíòàöèè­ ­ ìåжäóíàðîäíûõ­ ïðàâîâûõ­ íîðì­ è

ïðèíöèïîâ­ ïî­ çàùèòå­ ïðàâ­è­ ñâîáîä­ чåëîâåêà­áûëî­ ëóчøèì

ðåøåíèåì.­Â­ïðîöåññå­ñâîåé­äåÿòåëüíîñòè­ýòè­ñóäû,­ñ­îäíîé

ñòîðîíû,­ðóêîâîäñòâóюòñÿ­âåðõîâåíñòâîì­ïðàâà­è­ñîâðåìåí-

íûìè­ ìåжäóíàðîäíûìè­ äåìîêðàòèчåñêèìè­ öåííîñòÿìè,­ à­ ñ

äðóãîé­–­ñòðåìÿòñÿ­ïðîÿâëÿòü­áëàãîðàçóìíûé­êîíñåðâàòèçì

ïî­îáåñïåчåíèю­íàöèîíàëüíûõ­ïðàâîâûõ­öåííîñòåé.

Êîíñòèòóöèîííûé­Ñóä­Àðìåíèè­ñïîñîáñòâóåò­óïðîùåíèю

ïðîöåññà­ íàöèîíàëüíîé­ èìïëåìåíòàöèè­ ìåжäóíàðîäíîãî

ïðàâà.­ Ñôîðìóëèðîâàííûå­ â­ ñóäåáíûõ­ ðåøåíèÿõ­ Êîíñòèòó-

öèîííîãî­Ñóäà­Àðìåíèè­ïðàâîâûå­ïîçèöèè­íå­òîëüêî­ñïîñîá-

ñòâîâàëè­ ðåôîðìèðîâàíèю­ íàöèîíàëüíîãî­ çàêîíîäàòåëü-

ñòâà,­ íî­ è­ îðèåíòèðîâàëè­ ïðîöåññ­ ðàçâèòèÿ­ Êîíñòèòóöèè

ñòðàíû.­ Лóчøèì­ òîìó­ äîêàçàòåëüñòâîì­ ìîжåò­ ñëóжèòü­ òîò

ôàêò,­чòî­òîëêîâàíèÿ­Êîíñòèòóöèîííîãî­Ñóäà­è­ñäåëàííûå­íà

èõ­îñíîâàíèè­âûâîäû­ïðèâåëè­ê­òîìó,­чòî­â­ïðîöåññå­èçìåíå-

íèÿ­Êîíñòèòóöèè­â­2005­ã.­â­åå­ñòàòüå­3­áûë­çàêðåïëåí­ïðèí-

öèï­«âåðõîâåíñòâî­ïðàâà»­âçàìåí­õàðàêòåðíîãî­äëÿ­юðèäèчå-

ñêîãî­ ìåíòàëèòåòà­ ñîâåòñêîãî­ ïåðèîäà­ ïðèíöèïà­ «âåðõî-

âåíñòâî­çàêîíà».
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ÊÑ­Àðìåíèè­ êàê­ âàжíûé­èíñòðóìåíò­ ïî­èìïëåìåíòàöèè

ìåжäóíàðîäíûõ­îáÿçàòåëüñòâ­íàøåé­ñòðàíû­ïî­ïðàâàì­чåëî-

âåêà­ñâîю­çàäàчó­â­ýòîé­îáëàñòè­ ­îñóùåñòâëÿåò­â­îñíîâíîì

ñëåäóюùèìè­ ñïîñîáàìè:­ 1)­ ïóòåì­ ïðÿìîãî­ ïðèìåíåíèÿ

ïðèíöèïîâ­ è­ íîðì­ ìåжäóíàðîäíîãî­ ïðàâà;­ 2)­ òîëêîâàíèåì

ïðèíöèïîâ­è­íîðì­ìåжäóíàðîäíîãî­ïðàâà;­­3)­ïóòåì­ïðåîäî-

ëåíèÿ­ïðîáåëîâ­â­íàöèîíàëüíîì­ïðàâå­íà­îñíîâå­ìåжäóíà-

ðîäíîãî­ïðàâà.­­

Оòíîñèòåëüíî­ ïðÿìîãî­ ïðèìåíåíèÿ­ ïðèíöèïîâ­ è­ íîðì

ìåжäóíàðîäíîãî­ ïðàâà­ ìîжíî­ ñêàçàòü­ ñëåäóюùåå.­ Ìû­ âñå

çíàåì,­чòî­êîíñòèòóöèîííûå­ñóäû,­îñîáåííî­òåõ­ñòðàí,­êîòî-

ðûå­ïðèçíàëè­ðàòèôèöèðîâàííûå­ìåжäóíàðîäíûå­äîãîâîðû

ñîñòàâíîé­чàñòüю­íàöèîíàëüíîé­ïðàâîâîé­ñèñòåìû,­îáÿçàíû

ïàðàëëåëüíî­ñ­âíóòðèãîñóäàðñòâåííûì­ïðàâîì­ïðèìåíÿòü­è

íîðìû­ ìåжäóíàðîäíîãî­ ïðàâà.­ Ìåжäóíàðîäíîå­ ïðàâî­ êàê

íîðìàòèâíî-ïðàâîâàÿ­ îñíîâà,­ íà­ êîòîðîé­ çèжäåòñÿ­ êîíñòè-

òóöèîííîå­ ïðàâîñóäèå,­ òðåáóåò­ â­ ëюáûõ­ ïðàâîîòíîøåíèÿõ

ñîáëюäåíèÿ­ âåðõîâåíñòâà­ ïðàâà­ è­ ïðèíöèïà­ ïðèîðèòåòà

ïðàâ­ чåëîâåêà,­ чòî,­ â­ ñâîю­ îчåðåäü,­ ñëóжèò­ äîñòèжåíèю

òàêîé­ âûñøåé­ öåëè,­ êàê­ íåäîïóùåíèå íåîãðàíèчåííîãî

èñïîëüçîâàíèÿ­ñâîåé­âëàñòè­ãîñóäàðñòâåííûìè­îðãàíàìè.­­­

Â­ îòëèчèå­ îò­ äðóãèõ­ ñóäîâ,­ êîòîðûå­ â­ îñíîâíîì­ èìåюò

äåëî­ ñ­ îöåíêîé­ ôàêòèчåñêèõ­ îáñòîÿòåëüñòâ,­ ïðåäìåòîì

ðàññìîòðåíèÿ­ â êîíñòèòóöèîííûõ­ ñóäàõ,­ â­ òîì­ чèñëå­ ÊÑ

Àðìåíèè,­ ÿâëÿюòñÿ­ îáùèå­ âîïðîñû­ ãàðàíòèðîâàíèÿ­ ïðàâ­ è

ñâîáîä­чåëîâåêà.­­Иìåííî­ïîýòîìó­Êîíñòèòóöèîííûé­Ñóä­ÐÀ

â­ñâîåé­ïðàâîïðèìåíèòåëüíîé­ïðàêòèêå­ ­чàùå­äðóãèõ­ñóäîâ

îïèðàåòñÿ­ íà­ ïðèíöèïû­ è­ íîðìû­ ìåжäóíàðîäíîãî­ ïðàâà.

Бîëåå­ òîãî,­ óчèòûâàÿ,­ чòî­ êîíñòèòóöèîííûå­ íîðìû­ îòíîñè-

òåëüíî­ïðàâ­чåëîâåêà,­êàê­ïðàâèëî,­ñîçâóчíû,­à­èíîãäà­áóê-

âàëüíî­ñîâïàäàюò­ñ­ìåжäóíàðîäíûìè­êîíâåíöèîííûìè­íîð-

ìàìè­ñ­óчàñòèåì­íàøåé­ñòðàíû,­ÊÑ­äëÿ­ðàñêðûòèÿ­ñîäåðжà-

íèÿ­ çàêðåïëåííûõ­ â­ íàöèîíàëüíîì­ çàêîíîäàòåëüñòâå­ ïðèí-

öèïîâ­è­íîðìàòèâíûõ­ïîëîжåíèé­äîâîëüíî­чàñòî­ïîëüçóåòñÿ

ìåжäóíàðîäíûìè­ ñóäåáíûìè­ ïðåöåäåíòàìè,­ êàñàюùèìèñÿ

òîëêîâàíèÿ­è­ïðèìåíåíèÿ­àíàëîãèчíûõ­ìåжäóíàðîäíûõ­êîí-

âåíöèîííûõ­ïðèíöèïîâ­è­íîðì.

Êîíñòèòóöèîííûå­ ñóäû­ îáÿçàíû­ ïðèìåíÿòü­ ïðèíöèïû

ìåжäóíàðîäíîãî­ïðàâà,­êàñàюùèåñÿ­ïðàâ­чåëîâåêà,­íå­òîëüêî

ïî­ òîé­ ïðèчèíå,­ чòî­ îíè,­ ïî­ ñóòè,­ ÿâëÿюòñÿ­ ­ îòíîñèòåëüíî

ñîâåðøåííîé­­è­ýôôåêòèâíîé­ïðàâîâîé­îñíîâîé­ðåãóëèðîâà-

íèÿ­ïðàâîîòíîøåíèé,­íî­è­â­ñèëó­ïðèíöèïà­Pacta­sunt­servanda.­

Ðàçâèòèå­ êîíñòèòóöèîííîãî­ ïðàâîñóäèÿ­ çàâèñèò­ èñêëю-

чèòåëüíî­ îò­ äîâåðèÿ­ îáùåñòâà­ ê­ ­ èíñòèòóòó­ ïðàâ­ è­ ñâîáîä

чåëîâåêà.­ Äîêàçàòåëüñòâîì­ ýòîìó ìîжåò­ ñëóжèòü­ òîò­ ôàêò,

чòî­ïîñëå­äîâîëüíî­óïîðíîé­áîðüáû­ëèøü­áëàãîäàðÿ­ôîðìè-

ðîâàíèю­îáùåñòâåííîãî­ñîçíàíèÿ­óäàëîñü­äîñòèчü­òîãî,­чòî

â­Àðìåíèè­ôèçèчåñêèå­è­юðèäèчåñêèå­ëèöà­ïîëóчèëè­ïðàâî

îáðàùàòüñÿ­ â­ Êîíñòèòóöèîííûé­ Ñóä­ ñ­ èíäèâèäóàëüíûìè

çàÿâëåíèÿìè.

Ýòî­ íîâîå­ ïðàâî,­ ïðåäîñòàâëåííîå­ ãðàжäàíàì­ Àðìåíèè,

êîðåííûì­îáðàçîì­èçìåíèëî­ ­ ñîñòîÿíèå­ ­íîðìàòèâíî-ïðàâî-

âîé­­è­èíñòèòóöèîíàëüíîé­çàùèòû­ïðàâ­­чåëîâåêà­â­ðåñïóáëèêå.

Ñåãîäíÿ­çàùèùàòü­ïðàâà­чåëîâåêà­ñ­ïîìîùüю­êîíñòèòó-

öèîííîãî­ïðàâîñóäèÿ,­íå­îïèðàÿñü­íà­ìåжäóíàðîäíîå­ïðàâî,

áåññìûñëåííî,­ïîñêîëüêó­áåç­óчåòà­ñòàíäàðòîâ,­ïðèçíàííûõ

ìåжäóíàðîäíûì­ ñîîáùåñòâîì­ ãîñóäàðñòâ­ óíèâåðñàëüíîé

öåííîñòüю,­íè­îäíî­ðåøåíèå­êîíñòèòóöèîííîãî­ñóäà­íå­ñìî-

жåò­ îáåñïåчèòü­ ïðèíöèïà­ ïðàâîâîãî­ äîâåðèÿ­ êàê­ ôàêòîðà

ãàðàíòèðîâàíèÿ­ïðàâ­чåëîâåêà.­

Иìïëåìåíòàöèîííàÿ­ äåÿòåëüíîñòü­ ÊÑ­ Àðìåíèè­ îòëèчà-

åòñÿ­îò­äðóãèõ­èìïëåìåíòàöèîííûõ­èíñòðóìåíòîâ.­­Ê­ìåжäó-

íàðîäíîìó­ïðàâó­Êîíñòèòóöèîííûé­Ñóä­îáûчíî­îáðàùàåòñÿ

â­ ìîòèâèðîâîчíîé­ чàñòè­ ñâîåãî­ ðåøåíèÿ,­ âûÿâëÿÿ­ ­ èìåю-

ùóюñÿ­ìåжäó­îñïàðèâàåìûì­çàêîíîì­è­íîðìîé­ìåжäóíàðîä-

íîãî­ïðàâà­îáùíîñòü­èëè­ïðîòèâîðåчèå,­òðàêòóÿ­è­îáîñíîâû-

âàÿ­íåîáõîäèìîñòü­è­ïðàâîìåðíîñòü­ïðèìåíåíèÿ­íîðì­ìåж-

äóíàðîäíîãî­­ïðàâà­ñ­òîчêè­çðåíèÿ­ïðàâîâîãî­ðåãóëèðîâàíèÿ

è­òî,­ê­êàêèì­íåãàòèâíûì­ïîñëåäñòâèÿì­ìîжåò­ïðèâåñòè­ïðè-

ìåíåíèå­ íàöèîíàëüíîãî­ çàêîíà,­ ïðîòèâîðåчàùåãî­ ­ íîðìå

ìåжäóíàðîäíîãî­ïðàâà.­ ­Àíàëîãèчíûì­îáðàçîì­äåéñòâóюò­è

ÊÑ­äðóãèõ­ñòðàí,­íàïðèìåð,­Êîíñòèòóöèîííûé­Ñóä­Иñïàíèè­â

ñâîåì­ðåøåíèè­248/2005­îò­10­îêòÿáðÿ­2005­ã.,­â­чàñòíîñòè,

îòìåчàåò:­ «Пðè­ îñóùåñòâëåíèè­ êîíòðîëÿ­ çà­ àêòàìè­ ñóäîâ

íèçøåé­ èíñòàíöèè­ Êîíñòèòóöèîííûé­Ñóä­ äîëжåí­ óчèòûâàòü

óêàçàííûå­â­­ïóíêòå­2­ñòàòüè­10­Êîíñòèòóöèè­Иñïàíèè­ìåжäó-

íàðîäíûå­ äîãîâîðû,­ ïîëîжåíèÿ­ êîòîðûõ­ ÿâëÿюòñÿ­ öåííûì

êðèòåðèåì­äëÿ­èíòåðïðåòàöèè­ïðè­îïðåäåëåíèè­ñîäåðжàíèÿ

Êîí­ôå­ðåí­öèÿ,­ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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2 http://www.echr.coe.int/NR/rdonlyres/430DA534-F265-4407-9717-
C43F3ADCA183/0/Dialogue_between_judges_2007.

3­­Implementation­of­the­ECHR­and­of­the­decisions­of­the­Strasbourg­Court­in
Western­Europe.Jorg­G.­Polakiewicz.P.­160.

4­­­Пîñòàíîâëåíèå­Êîíñòèòóöèîííîãî­Ñóäà­ÐÀ­îò­24­èюëÿ­2007­ã.­(ПÊÑ-710).
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è­ ðàìîê­ îñíîâíûõ­ ïðàâ­ è­ ñâîáîä,­ ïðèçíàííûõ­ Êîíñòèòó-

öèåé»2.

Оáðàùàÿñü­ê­ýòîé­ïðîáëåìå,­Êîíñòèòóöèîííûé­Ñóä­ФÐÃ

â­ñâîåì­ðåøåíèè­îò­26­ìàðòà­1987­ã.­îòìåчàåò,­чòî­ïðè­òîë-

êîâàíèè­ ôåäåðàëüíîé­ Êîíñòèòóöèè­ ñëåäóåò­ óчèòûâàòü­ ñî-

äåðжàíèå­Êîíâåíöèè­è­ïðàêòèêó­åå­ïðèìåíåíèÿ.­Пðåöåäåíò-

íîå­ïðàâî­Åâðîïåéñêîãî­ñóäà­ñëóжèò­äîïîëíèòåëüíûì­ñðåä-

ñòâîì­ òîëêîâàíèÿ­ ïðè­ îïðåäåëåíèè­ ñîäåðжàíèÿ­ è­ ðàìîê

îñíîâíûõ­ïðàâ3.­

Хîòÿ­â­íåêîòîðûõ­ãîñóäàðñòâàõ,­â­òîì­чèñëå­è­â­Àðìåíèè,

â­ïðîöåññå­­êîíñòèòóöèîííîãî­ïðàâîñóäèÿ­ñóäû­íå­îáëàäàюò

íåïîñðåäñòâåííûì­ïîëíîìîчèåì­ïî­ïðîâåðêå­ ñîîòâåòñòâèÿ

çàêîíîâ­ìåжäóíàðîäíûì­äîãîâîðàì,­òåì­íå­ìåíåå­äàжå­ýòè

ñóäû,­ïðîâåðÿÿ­êîíñòèòóöèîííîñòü­­íàöèîíàëüíûõ­­çàêîíîäà-

òåëüíûõ­ ïîëîжåíèé,­ îáÿçàíû­ âûÿñíÿòü,­ ñîîòâåòñòâóåò­ ëè

îñïàðèâàåìàÿ­ ïðàâîâàÿ­ íîðìà­ìåжäóíàðîäíûì­äîãîâîðàì,

êîòîðûå­ äëÿ­ ñòðàíû­юðèäèчåñêè­ îáÿçàòåëüíû.­ ­ Ýòî­ âïîëíå

ïðàâîìåðíîå­è­ëîãèчíîå­òðåáîâàíèå,­ïîñêîëüêó­òîò­ôàêò,­чòî

íîðìà­çàêîíà­íå­íàõîäèòñÿ­â­ïðÿìîì­ïðîòèâîðåчèè­ñ­êîíñòè-

òóöèåé,­îäíàêî­ïðîòèâîðåчèò­ìåжäóíàðîäíîìó­äîãîâîðíîìó

îáÿçàòåëüñòâó­ãîñóäàðñòâà,­êàê­ïðàâèëî,­àâòîìàòèчåñêè­ïðè-

âåäåò­ê­íàðóøåíèю­êîíñòèòóöèîííîé­íîðìû.­

Пðàâîâàÿ­ ïîçèöèÿ­ êîíñòèòóöèîííîãî­ ñóäà,­ ñôîðìèðî-

âàííàÿ­íà­îñíîâå­ïðèíöèïîâ­ìåжäóíàðîäíîãî­ïðàâà,­ìîжåò

äàжå­ ïðèâåñòè­ ê­ ïðåêðàùåíèю­ ñóùåñòâîâàíèÿ­ îòäåëüíûõ

èíñòèòóòîâ­ íàöèîíàëüíîé­ ïðàâîâîé­ ñèñòåìû.­ Пðèìåðîì

ìîжåò­ñëóжèòü­ïðàêòèêà­ÊÑ­Àðìåíèè.­Êîíñòèòóöèîííûé­Ñóä

Àðìåíèè,­­ðàññìîòðåâ­íà­îñíîâàíèè­èíäèâèäóàëüíîé­жàëîáû

ïîëîжåíèå­(ñòàòüÿ­311)­Уãîëîâíî-ïðîöåññóàëüíîãî­êîäåêñà­î

íàïðàâëåíèè­óãîëîâíîãî­äåëà­íà­äîïîëíèòåëüíîå­ïðåäâàðè-

òåëüíîå­ ñëåäñòâèå,­ ðåøèë,­ чòî­ îíî­ ïðîòèâîðåчèò­ Êîíñòè-

òóöèè4.­Ñîãëàñíî­ýòîé­ñòàòüå­ñóä­íàïðàâëÿåò­äåëî­íà­ïðåäâà-

ðèòåëüíîå­ðàññëåäîâàíèå­ «…2)­ïî­ õîäàòàéñòâó­îáâèíèòåëÿ,

êîãäà­èìåюòñÿ­îñíîâàíèÿ­äëÿ­èçìåíåíèÿ­îáâèíåíèÿ­íà­áîëåå
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òÿжêîå­èëè­îòëèчàюùååñÿ­îò­ïåðâîíàчàëüíîãî­ïî­ôàêòèчåñ-

êèì­îáñòîÿòåëüñòâàì».­Äëÿ­îáîñíîâàíèÿ­ñâîåãî­çàêëючåíèÿ

Êîíñòèòóöèîííûé­ Ñóä­ ÐÀ,­ â­ чèñëå­ ïðîчåãî,­ ñîñëàëñÿ­ íà­ òî

îáñòîÿòåëüñòâî,­чòî­íàïðàâëåíèå­óãîëîâíîãî­äåëà­íà­äîïîë-

íèòåëüíîå­ ïðåäâàðèòåëüíîå­ ðàññëåäîâàíèå­ ïî­ ðåøåíèю

ñóäà­îáùåé­юðèñäèêöèè­íåñîâìåñòèìî­ñ­òàêèìè­ýëåìåíòàìè

ïðàâà­íà­ñïðàâåäëèâîå­ñóäåáíîå­ðàçáèðàòåëüñòâî,­ãàðàíòè-

ðîâàííîãî­­ñòàòüåé­6­Åâðîïåéñêîé­êîíâåíöèè­î­çàùèòå­ïðàâ

чåëîâåêà­ è­ îñíîâíûõ­ ñâîáîä,­ êàê­ òðåáîâàíèå­ î­ ïðîâåäåíèè

ñóäåáíîãî­ ðàçáèðàòåëüñòâà­ áåñïðèñòðàñòíûì­ ñóäîì­ è­ íà

îñíîâå­ïðèíöèïîâ­ðàâåíñòâà­è­ñîñòÿçàòåëüíîñòè.­

Íà­îñíîâàíèè­óêàçàííîãî­Пîñòàíîâëåíèÿ­Êîíñòèòóöèîí-

íîãî­Ñóäà­ïîñëå­ñîîòâåòñòâóюùèõ­çàêîíîäàòåëüíûõ­èçìåíå-

íèé­ èç­ ñóäåáíîé­ ïðàêòèêè­ Àðìåíèè­ áûë­ èñêëючåí­ èíñòèòóò

íàïðàâëåíèÿ­óãîëîâíîãî­äåëà­íà­äîïîëíèòåëüíîå­ïðåäâàðè-

òåëüíîå­ðàññëåäîâàíèå.

Â­êàчåñòâå­èíñòðóìåíòà­ïî­èìïëåìåíòàöèè­ìåжäóíàðîä-

íî-ïðàâîâûx­ îáÿçàòåëüñòâ­ íàøåé­ ñòðàíû­ ÊÑ­ Àðìåíèè

èñïîëüçóåò­ òàêжå­ òîëêîâàíèå­ ïðèíöèïîâ­ è­ íîðì­ ìåжäóíà-

ðîäíîãî­ïðàâà.

Тîëêîâàíèå­íîðìû­ïðàâà­ÿâëÿåòñÿ­ ãëàâíûì­ñîäåðжàíè-

åì­ôóíêöèè­ ïðàâîñóäèÿ.­ Ñëåäîâàòåëüíî,­ ïðèìåíåíèå­ íîðì

ïðàâà­áåç­òîëêîâàíèÿ­–­íåâîçìîжíî.­Â­âîïðîñå­ôîðìèðîâà-

íèÿ­ ïðàâîâûõ­ ïîçèöèé­ êîíñòèòóöèîííûõ­ ñóäîâ­ ñóùåñòâåí-

íûì­ÿâëÿåòñÿ­òî,­íàñêîëüêî­ãëóáîêî­è­âñåñòîðîííå­òîëêóюòñÿ

è­ ïðåäñòàâëÿюòñÿ­ ïðèìåíÿåìûå­ íàöèîíàëüíûå­ èëè­ ìåжäó-

íàðîäíûå­ïðàâîâûå­íîðìû­è­èõ­ïîëîжåíèÿ.­

Пðè­òîëêîâàíèè­íîðìû­ïðàâà­â­íàøåì­ñóäå­ìû­èñõîäèì

èç­ ïðåçóìïöèè,­ ñîãëàñíî­ ­ êîòîðîé­ â­ ïðàâîâîì­ ãîñóäàðñòâå

íåîáõîäèìî,­чòîáû­êîíñòèòóöèîííîå­ïðàâîñóäèå­áûëî­ïðåä-

ñêàçóåìûì,­ чòî­ îçíàчàåò,­ чòî­ îñíîâîïîëàãàюùèå­ ïðàâîâûå

ïîçèöèè­êîíñòèòóöèîííîãî­ñóäà­ïî­êîíêðåòíîìó­äåëó­äîëжíû

áûòü­ñôîðìóëèðîâàíû­òàê,­чòîáû­îíè­íå­áûëè­îòîðâàíû,­èçî-

ëèðîâàíû­îò­ðåàëüíûõ­ôàêòîâ.­Ìû­ñчèòàåì,­чòî­äåëà,­êàñàю-

ùèåñÿ­àíàëîãèчíûõ­âîïðîñîâ,­íå­äîëжíû­ïîëóчàòü­âçàèìîèñ-

êëючàюùåãî­ ðàçðåøåíèÿ.­ Äàííîå­ îáñòîÿòåëüñòâî­ äîëжíî

áûòü­ îñîáåííî­ çíàчèìûì­ èìåííî­ â­ ìîòèâèðîâîчíîé­ чàñòè

ðåøåíèÿ­êîíñòèòóöèîííîãî­ñóäà.­Ðåøàÿ­ñòîÿùèå­ïåðåä­íèì

çàäàчè,­êîíñòèòóöèîííûé­ñóä­íå­äîëжåí­îäíîâðåìåííî­âêëю-

Êîí­ôå­ðåí­öèÿ,­ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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5­ ­ Ñì.­ Âåíñêàÿ­ Êîíâåíöèÿ­ î­ ïðàâå­ ìåжäóíàðîäíûõ­ äîãîâîðîâ.­ Êîììåí-
òàðèé.­-­Ì.,­1997.­-­Ñ.82.

6­ ­Ñì.­×åзàðå Бåêêàðèà. О­ïðåñòóïëåíèÿx­ è­ íàêàçàíèÿx.­ §­ IV­ Тîëêîâàíèå
çàêîíîâ.­­http://krotov.info/lib_sec/02_b/bek/karia.html­
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чàòü­ â­ ñâîå­ ðåøåíèå­ òàêèå­ íåîäíîçíàчíûå­ èëè­ ñïîðíûå

âûâîäû,­êîòîðûå­ïîñòàâÿò­ñóäû­îáùåé­юðèñäèêöèè­â­ñëîж-

íóю,­äàжå­íåðàçðåøèìóю­ñèòóàöèю.­Ññûëêà­­íà­ìåжäóíàðîä-

íóю­ïðàâîâóю­íîðìó­èëè­ïðèíöèï,­ëåжàùèé­â­îñíîâå­ïðàâî-

âîé­ ïîçèöèè­ êîíñòèòóöèîííîãî­ ñóäà,­ è­ ðåàëèçàöèÿ­ äîëжíû

áûòü­ óìåñòíûìè,­ îáîñíîâàííûìè­è­ àðãóìåíòèðîâàííûìè,­ â

ïðîòèâíîì­ñëóчàå­ïîä­ óãðîçîé­îêàжåòñÿ­íå­ òîëüêî­ïðèíöèï

äîáðîñîâåñòíîãî­ âûïîëíåíèÿ­ ìåжäóíàðîäíîãî­ ïðàâîâîãî

îáÿçàòåëüñòâà,­ íî­ è­ àâòîðèòåò­ ñàìîãî­ êîíñòèòóöèîííîãî

ñóäà.

Íåîáõîäèìî­óчèòûâàòü,­чòî­êîíñòèòóöèîííûå­ñóäû­íàðÿ-

äó­ ñ­ ïðàâîñóäèåì­ îñóùåñòâëÿюò­ òàêжå­ âûñøèé­ êîíñòèòó-

öèîííûé­ êîíòðîëü,­ à­ èõ­ îôèöèàëüíîå­ òîëêîâàíèå­ êîíñòèòó-

öèè­îáÿçàòåëüíî­äëÿ­âñåõ­ ãîñóäàðñòâåííûõ­îðãàíîâ.­Â­ñèëó

ýòîãî­ ôàêòà­ ïðàâîâûå­ ïîçèöèè­ êîíñòèòóöèîííûõ­ ñóäîâ,

ñôîðìèðîâàâøèåñÿ­ ïóòåì­ òîëêîâàíèÿ­ ïðèíöèïîâ­ è­ íîðì

íàöèîíàëüíîãî­çàêîíîäàòåëüñòâà­íà­îñíîâàíèè­ìåжäóíàðîä-

íîãî­ ïðàâà,­ ÿâëÿюòñÿ­ âåñîìûì­ ïðàâîâûì­ îñíîâàíèåì­ äëÿ

îáåñïåчåíèÿ­åäèíîé­ïðàâîïðèìåíèòåëüíîé­ïðàêòèêè­ñóäîâ,

ïðîêóðàòóðû,­ àäâîêàòñêèõ­ ñëóжá­ è­ äðóãèõ­ ãîñóäàðñòâåííûõ

îðãàíîâ.­ Êîíñòàòèðóÿ,­ чòî­ çàêðåïëåííûå­ â­ ìåжäóíàðîäíûõ

äîãîâîðàõ­íîðìû­â­ñôåðå­ãðàжäàíñêîãî­èëè­óãîëîâíîãî­ïðà-

âîñóäèÿ­ ÿâëÿюòñÿ­ òàêèìè­ ìèíèìàëüíûìè­ ñòàíäàðòàìè,­ â

àñïåêòå­ ðàñøèðåíèÿ­è­ ãàðàíòèè­ êîòîðûõ­ ãîñóäàðñòâà­ îáëà-

äàюò­ øèðîêèìè­ âîçìîжíîñòÿìè­ óñìîòðåíèÿ,­ ñëåäóåò­ ïðè-

çíàòü,­ чòî­ îïàñíî­ òàêжå­èõ­ ïðèìåíåíèå­ â­ чåðåñчóð­ ñâîáîä-

íîì­òîëêîâàíèè.­

Íà­ïðèìåðå­ÊÑ­Àðìåíèè­õîчó­ïîäчåðêíóòü,­чòî­ðîëü­òîë-

êîâàíèé­è­ïðàâîâûõ­ïîçèöèé­êîíñòèòóöèîííûõ­ñóäîâ­â­âîïðî-

ñå­ãàðàíòèðîâàíèÿ­­ïðàâ,­ïðåäóñìîòðåííûõ­íàöèîíàëüíûì­è

ìåжäóíàðîäíûì­ïðàâîì,­ñòàíîâèòñÿ­áîëåå­àêòóàëüíîé­îñî-

áåííî­ â­ òåõ­ ñëóчàÿõ,­ êîãäà­ âîçíèêàåò­ ïðîòèâîðåчèå­ -­ äàжå

êîíôëèêòíàÿ­ ñèòóàöèÿ­ –­ìåжäó­ íàöèîíàëüíûìè­è­ìåжäóíà-

ðîäíûìè­ ïðàâîïðèìåíèòåëüíûìè­ îðãàíàìè­ ­ èëè­ êîãäà

íàöèîíàëüíîå­ óãîëîâíî-ïðîöåññóàëüíîå­ çàêîíîäàòåëüñòâî

èëè­çàêîíîäàòåëüñòâî­î­ñóäîóñòðîéñòâå­ïî­ïðèчèíå­íåóäàч-

íûõ­èçìåíåíèé­åùå­áîëåå­óõóäøàåò­ïîëîжåíèå­äåë­â­çàùèòå

ïðàâ­è­ñâîáîä­чåëîâåêà.
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Êàê­ íàì­ ïðåäñòàâëÿåòñÿ,­ îñîáåííî­ êîíñòèòóöèîííûå

ñóäû,­êîòîðûå­ñ­öåëüю­îáîñíîâàíèÿ­èëè­óñèëåíèÿ­ñâîèõ­ïðà-

âîâûõ­ ïîçèöèé­ ññûëàюòñÿ­ íà­ àêòû­ ìåжäóíàðîäíîãî­ ïðàâà,

îáÿçàíû­ îáåñïåчèâàòü­ ðàçóìíîå ñîîòíîøåíèå ìåжäó­ òåì

èëè­èíûì­ïðèíöèïîì,­ñêàжåì,­óãîëîâíîãî­èëè­ãðàжäàíñêîãî

ïðàâîñóäèÿ­è­îñíîâîïîëàãàюùèìè­ïóáëèчíûìè­èíòåðåñàìè.

ÊÑ­Àðìåíèè­èñõîäèò­èç­òîé­ïðîñòîé­èñòèíû,­чòî­òîëêîâàíèÿ

ñóäàìè­ ìåжäóíàðîäíûõ­ äîãîâîðîâ­ íå­ äîëжíû­ âûõîäèòü­ çà

ðàìêè­ðàçóìíîãî­è­­ïðàâîâîé­êîððåêòíîñòè,­îíè­äîëжíû­áûòü

íàïðàâëåíû­íà­ðàñêðûòèå­íîðìàòèâíîãî­ñîäåðжàíèÿ­òîëêóå-

ìîãî­ìàòåðèàëà,­à­íå­íà­åãî­«îáîãàùåíèå».­Ðåçóëüòàòîì­òîë-

êîâàíèÿ­íå­äîëжíî­ñòàòü­ðàñêðûòèå­òàêèõ­íîâûõ­ïðàâ­è­îáÿ-

çàííîñòåé,­êîòîðûå­äàííûé­ìåжäóíàðîäíûé­ïðàâîâîé­àêò­íå

ñîäåðжèò5.

Âàжíî­òàêжå,­чòîáû­êîíñòèòóöèîííûå­ñóäû­ïðè­ïðèìåíå-

íèè­ ìåжäóíàðîäíûõ­ äîãîâîðîâ­ íå­ íàðóøàëè­ ãðàíèö­ îáùå-

ïðèçíàííîãî­ñìûñëà­âûðàжåíèé­è­îïðåäåëåíèé,­èñïîëüçóå-

ìûõ­â­ñîäåðжàùåìñÿ­â­íèõ­ïîíÿòèéíîì­àïïàðàòå.­Àíàëîãèч-

íîå­òðåáîâàíèå­ïðåäóñìàòðèâàåò­è­Âåíñêàÿ­êîíâåíöèÿ­1969­ã.

î­ïðàâå­ìåжäóíàðîäíûõ­äîãîâîðîâ,­ñîãëàñíî­êîòîðîé­îïðå-

äåëåíèÿ­ äîãîâîðîâ­ äîëжíû­ äîáðîñîâåñòíî­ òîëêîâàòüñÿ­ «â

ñâåòå­ïðåäìåòà­è­öåëè­äîãîâîðà».

Тîëêîâàíèå­ íîðì­ ïðàâà­ -­ äîâîëüíî­ ñëîжíàÿ­ çàäàчà.

Тðåáîâàíèå­ î­ ïðàâèëüíîì­ òîëêîâàíèè­ íîðìû­ ïðàâà­ ïðàâî-

ïðèìåíèòåëåì­èìååò­ðåøàюùåå­çíàчåíèå.­Åùå­â­XVIII­âåêå,

чòîáû­ïîäчåðêíóòü­òÿжåëûå­ïîñëåäñòâèÿ­íåâåðíîãî­òîëêîâà-

íèÿ,­ Чåçàðå­ Бåêêàðèà­ íàïèñàë:­ «Íåäîñòàòêè,­ ñâÿçàííûå­ ñ

òîчíûì­ñëåäîâàíèåì­áóêâå­óãîëîâíîãî­çàêîíà,­íèчòîжíû­ïî

ñðàâíåíèю­ ñ­ íåäîñòàòêàìè,­ âûçûâàåìûìè­ òîëêîâàíèåì.

Íåäîñòàòêè­ïåðâîãî­ðîäà­íåçíàчèòåëüíû­è­ëåãêî­óñòðàíÿюò-

ñÿ­ïóòåì­âíåñåíèÿ­â­òåêñò­çàêîíà­íåîáõîäèìûõ­èçìåíåíèé»6.

Оáùåèçâåñòíî,­ чòî­ â­ íàöèîíàëüíûõ­ çàêîíîäàòåëüñòâàõ

ïî­ ðàçëèчíûì­ ïðèчèíàì­ ñóùåñòâóюò­ ïðàâîâûå­ ïðîáåëû,

êîòîðûå­ ñïîñîáñòâóюò­ íàðóøåíèю­ ïðàâ­ чåëîâåêà.­ ­ Íàøåìó

Êîíñòèòóöèîííîìó­Ñóäó­äîâîëüíî­чàñòî­ïðèõîäèòñÿ­ñ­öåëüю

Êîí­ôå­ðåí­öèÿ,­ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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7­­­Ñì. Лàзàðåв В.В. Пðîáåëû­â­ïðàâå­è­ïóòè­èõ­óñòðàíåíèÿ.­-­Ì.,­1974.­-­Ñ.­8.

8­­ Ñì.­Пîñòàíîâëåíèÿ­Êîíñòèòóöèîííîãî­Ñóäà­ÐÀ­îò­5­ôåâðàëÿ­2010­ã.
(ПÊÑ-864)­è­îò­14­ñåíòÿáðÿ­2010­ã.­(ПÊÑ-914).
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çàùèòû­ïðàâ­è­îñíîâíûõ­ñâîáîä­чåëîâåêà­â­ñâîèõ­ïðàâîâûõ

ïîçèöèÿõ­óêàçûâàòü­ïóòè­ïðåîäîëåíèÿ­çàêîíîäàòåëüíûõ­ëèáî

ïðàâîâûõ­ïðîáåëîâ.­­­

Оáûчíî­â­õîäå­ïðèìåíåíèÿ­íîðìû­íàöèîíàëüíîãî­ïðàâà,

íàðÿäó­ñ­ïðîчèìè­òðóäíîñòÿìè,­íàöèîíàëüíûå­ñóäû­ñòàëêè-

âàюòñÿ­ñ­òàêîé­ïðîáëåìîé,­êàê­ïðîáåëû­â­çàêîíîäàòåëüñòâå,

êîãäà­îòíîñèòåëüíî­ôàêòèчåñêèõ­îáñòîÿòåëüñòâ,­íàõîäÿùèõ-

ñÿ­ â­ ðàìêàõ­ ïðàâîâîãî­ ðåãóëèðîâàíèÿ,­ íå­ ñóùåñòâóåò­ êîí-

êðåòíîé­íîðìàòèâíîé­çàïîâåäè­è­íåâîçìîжíî­áåç­ïîäëåжà-

ùåé­ îáÿçàòåëüíîìó­ ïðèìåíåíèю­ юðèäèчåñêîé­ íîðìû­ îñó-

ùåñòâëÿòü­ïðàâîâîå­ðåãóëèðîâàíèå.­Â­юðèäèчåñêîé­ëèòåðà-

òóðå­ ïîíÿòèÿ­ «ïðîáåë­ â­ ïðàâå»­ è­ «ïðîáåë­ â­ çàêîíå»­ чàñòî

îòîжäåñòâëÿюòñÿ­ â­ òîì­ ñìûñëå,­ чòî­ «ïðîáåë­ â­ çàêîíàõ­ èëè

ïðîáåë­ â­ çàêîíîäàòåëüñòâå­ –­ ýòî­ ïðîáåë­ â­ ïðàâå,­ è­ íàîáî-

ðîò»,­òàê­êàê­îïðåäåëåíèå­«çàêîíîäàòåëüñòâî»­ïðèìåíÿåòñÿ­â

áîëåå­øèðîêîì­ñìûñëå,­à­èìåííî­êàê­ñèñòåìà­íîðìàòèâíûõ

çàïîâåäåé7.­

Пðîáëåìû­ ïðàâîâîãî­ ðåãóëèðîâàíèÿ­ çàêîíîäàòåëüíûõ

ïðîáåëîâ­ ïóòåì­ êîíñòèòóöèîííîãî­ ïðàâîñóäèÿ­ âîçíèêëè,­ â

чàñòíîñòè,­â­òåõ­ñòðàíàõ,­íàõîäèâøèõñÿ­íà­ýòàïå­ñòàíîâëåíèÿ

äåìîêðàòèè,­ãäå­ïàðëàìåíòû­íå­ìîãëè­­íåìåäëåííî­ïðèâåñòè

ñâîå­çàêîíîäàòåëüñòâî­â­ñîîòâåòñòâèå­ñ­êîíñòèòóöèåé­ñòðà-

íû­ è­ ìåжäóíàðîäíûìè­ äîãîâîðàìè­ î­ ïðàâàõ­ чåëîâåêà.

Ñëåäóåò­ çàìåòèòü,­ чòî­ îòäåëüíûå­ êîíñòèòóöèîííûå­ ñóäû,­ â

òîì­ чèñëå­ è­ Êîíñòèòóöèîííûé­ Ñóä­ ÐÀ,­ óêàçàííóю­ çàäàчó

ðåøèëè­äîñòàòîчíî­ýôôåêòèâíî.

Âîïðîñ­î­ðîëè­êîíñòèòóöèîííûõ­ñóäîâ­â­äåëå­âîñïîëíåíèÿ

ïðîáåëà­â­ïðàâå­â­ïðàêòèêå­ðàçíûõ­ñòðàí­êàê­íà­îôèöèàëüíîì,

òàê­è­íà­äîêòðèíàëüíîì­óðîâíÿõ­òîëêóåòñÿ­ïî-ðàçíîìó.­

Â­ âîïðîñå­ ïðåîäîëåíèÿ­ çàêîíîäàòåëüíûõ­ ïðîáåëîâ­ íà

îñíîâå­ ìåжäóíàðîäíîãî­ ïðàâà чåòêóю­ ïîçèöèю­ çàíèìàåò

Êîíñòèòóöèîííûé­Ñóä­Ðåñïóáëèêè­Àðìåíèÿ.­Оí­ñчèòàåò,­чòî

ïðè­ ðàññìîòðåíèè­ âîïðîñà­ êîíñòèòóöèîííîñòè­ çàêîíîäà-

òåëüíûõ­ïðîáåëîâ­ïðåжäå­âñåãî­ñëåäóåò­âûÿñíèòü,­ÿâëÿåòñÿ

ëè­äàííûé­çàêîíîäàòåëüíûé­ïðîáåë­íåäîñòàòêîì­ïðàâîâîãî

ðåãóëèðîâàíèÿ­èëè­ïðàâîòâîðчåñêèé­îðãàí­ïðè­óñòàíîâëåíèè

ïîäîáíîãî­ ïðàâîâîãî­ ðåãóëèðîâàíèÿ­ óчèòûâàë­ íàëèчèå­ â
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çàêîíîäàòåëüñòâå­ ñîîòâåòñòâóюùèõ­ ïðàâîâûõ­ ãàðàíòèé­ è

îжèäàë­ ôîðìèðîâàíèÿ­ ñîîòâåòñòâóюùåé­ ïðàâîïðèìåíè-

òåëüíîé­ïðàêòèêè­íà­îñíîâàíèè­ýòèõ­ãàðàíòèé.

Ðàññìîòðåâ­âîïðîñ­ñîîòíîøåíèÿ­ïðàâîìîчèé­Êîíñòèòó-

öèîííîãî­ Ñóäà­ è­ çàêîíîäàòåëüíîãî­ îðãàíà­ â­ ïðåîäîëåíèè

ïðîáåëîâ­ â­ ïðàâå,­Ñóä îòìåòèë­ ñëåäóюùåå:­ «Ðàññìàòðèâàÿ

ïðàâîìîчèÿ­ çàêîíîäàòåëüíîãî­ îðãàíà­ è­ êîíñòèòóöèîííîãî

ñóäà­ â­ âîïðîñå­ ïðåîäîëåíèÿ­ ïðîáåëîâ­ â­ ïðàâå­ â­ êîíòåêñòå

ïðèíöèïà­ðàçäåëåíèÿ­âëàñòåé,­Êîíñòèòóöèîííûé­Ñóä­ñчèòàåò

íåîáõîäèìûì­îòìåòèòü,­чòî­â­ëюáîì­ñëóчàå,­êîãäà­ïðîáåë­â

ïðàâå­îáóñëîâëåí­îòñóòñòâèåì­íîðìàòèâíîé­çàïîâåäè,­ñâÿ-

çàííîé­ñ­êîíêðåòíûìè­îáñòîÿòåëüñòâàìè,­ëåжàùèìè­â­ñôåðå

ïðàâîâîãî­ ðåãóëèðîâàíèÿ,­ íîðìàòèâíîå­ ïðàâîâîå­ ðåøåíèå

ïîäîáíîãî­ïðîáåëà­íàõîäèòñÿ­â­ðàìêàõ­êîìïåòåíöèè­çàêîíî-

äàòåëüíîãî­îðãàíà».

Ñîãëàñíî­ Êîíñòèòóöèîííîìó­ Ñóäó­ ÐÀ­ îí,­ â­ ðàìêàõ­ ðàñ-

ñëåäîâàíèÿ­äåëà,­äîëжåí­ðàññìàòðèâàòü­êîíñòèòóöèîííîñòü

òîãî­èëè­èíîãî­ïðîáåëà­â­çàêîíå,­åñëè­îáóñëîâëåííàÿ­ñîäåð-

жàíèåì­îñïàðèâàåìîé­íîðìû­ïðàâîâàÿ­íåîïðåäåëåííîñòü­â

ïðàâîïðèìåíèòåëüíîé­ïðàêòèêå­ïðèâîäèò­ê­òàêîìó­òîëêîâà-

íèю­ è­ ïðèìåíåíèю­ äàííîé­ íîðìû,­ êîòîðîå­ íàðóøàåò­ èëè

ìîжåò­íàðóøèòü­êîíêðåòíîå­êîíñòèòóöèîííîå­ïðàâî.­Ðàçâè-

âàÿ­ñâîю­âûøåóêàçàííóю­ïðàâîâóю­ïîçèöèю,­Êîíñòèòóöèîí-

íûé­ Ñóä­ ñчåë­ òàêжå,­ чòî­ çàêîíîäàòåëüíûé­ ïðîáåë­ ìîжåò

áûòü­ðàññìîòðåí­èì­òîëüêî­â­òîì­ñëóчàå,­êîãäà­â­çàêîíîäà-

òåëüñòâå­íåò­äðóãèõ­ïðàâîâûõ­ãàðàíòèé­äëÿ­óñòðàíåíèÿ­ýòîãî

ïðîáåëà,­ èëè­ ïðè­ íàëèчèè­ ñîîòâåòñòâóюùèõ­ ïðàâîâûõ

ãàðàíòèé­ â­ çàêîíîäàòåëüñòâå­ ñôîðìèðîâàíà­ ïðîòèâîðåчè-

âàÿ­ ïðàâîïðèìåíèòåëüíàÿ­ ïðàêòèêà,­ èëè­ êîãäà­ ñóùåñòâóю-

ùèé­çàêîíîäàòåëüíûé­ïðîáåë­íå­îáåñïåчèâàåò­âîçìîжíîñòè

ðåàëèçàöèè­ òîãî­ èëè­ èíîãî­ ïðàâà.­ Â­ ðåçóëüòàòå­ óêàçàííîé

ïðàâîâîé­ïîçèöèè­Êîíñòèòóöèîííûé­Ñóä­ñчåë,­чòî­â­ïðîòèâ-

íîì­ñëóчàå­âîïðîñ­êîíñòèòóöèîííîñòè­ïðîáåëà­â­ïðàâîâîì

ðåãóëèðîâàíèè­ íå­ ïîäëåжèò­ ðàññìîòðåíèю­ Êîíñòèòóöèîí-

íûì­Ñóäîì8.

Êàê­ âèäèì,­ Êîíñòèòóöèîííûé­Ñóä­ ÐÀ­ íå­ òîëüêî­ ïðèçíàë,

Êîí­ôå­ðåí­öèÿ,­ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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9­­­Íà­íàø­âçãëÿä,­â­äàííûõ­îáñòîÿòåëüñòâàõ­ôîðìóëèðîâêà­«çàêîíîäàòåëü-
íûé­ïðîáåë»­áîëåå­ïðåäìåòíî­îòðàжàåò­ñóùíîñòü­ïðîáëåìû,­чåì­чàñòî
âñòðåчàюùàÿñÿ­â­ëèòåðàòóðå­ôîðìóëèðîâêà­«ïðîáåë­â­ïðàâå».
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чòî­ ó­ íåãî­ åñòü­ êîíêðåòíàÿ­ ìèññèÿ­ â­ âîïðîñå­ ïðåîäîëåíèÿ

çàêîíîäàòåëüíîãî­ïðîáåëà,­íî­è­ñôîðìèðîâàë­òàêóю­ïðàâîâóю

ïîçèöèю,­êîòîðàÿ,­äîñòàòîчíî­чåòêî­ðàçãðàíèчèâàÿ­çàêîíîäà-

òåëüíûå­è­ñóäåáíûå­ôóíêöèè­â­ñôåðå­çàêîíîòâîðчåñòâà,­ïåðå-

íîñèò­ ïðèíöèï­ ðàçäåëåíèÿ­ âëàñòåé­ èç­ òåîðåòèчåñêîé­ ïëîñ-

êîñòè­íà ðåàëüíóю­îñíîâó­ãîñóäàðñòâåííîãî­ñòðîèòåëüñòâà.

Бûëî­ îòìåчåíî,­ чòî­ ïðîáëåìà­ âîñïîëíåíèÿ­ çàêîíîäà-

òåëüíîãî­ ïðîáåëà­ â­ îñíîâíîì­ âîçíèêàåò­ â­ ñëóчàå,­ êîãäà

ñóùåñòâóюùèå­â­ðåàëüíîñòè­êîíêðåòíûå­îòíîøåíèÿ­íå­ïîä-

чèíåíû­çàêîíîäàòåëüíîìó­ðåãóëèðîâàíèю.­Оäíàêî­ïîäîáíàÿ

ñèòóàöèÿ­ìîжåò­âîçíèêíóòü­è­â­òîì­ñëóчàå,­êîãäà­âçàìåí­ïðè-

çíàííîãî­àíòèêîíñòèòóöèîííûì­àêòà­íå­ïðèíÿò­íîâûé,­êîãäà

íîðìàòèâíûé­àêò­íîñèò­ôîðìàëüíûé­õàðàêòåð,­òî­åñòü­êîãäà

çàêîíîäàòåëüñòâî­ íå­ ñîîòâåòñòâóåò­ ðàçâèòèю,­ èçìåíåíèю

îáùåñòâåííûõ­ îòíîøåíèé­ èëè­ âîçíèêíîâåíèю­ íîâûõ­ îòíî-

øåíèé.­Пîäîáíàÿ­ïðîáëåìà­ìîжåò­âîçíèêíóòü­è­â­òîì­ñëóчàå,

êîãäà­çàêîí,­ïðåäîñòàâëÿÿ­ïðàâîïðèìåíèòåëю­øèðîêèå­âîç-

ìîжíîñòè­ óñìîòðåíèÿ,­ âìåñòå­ ñ­ òåì­ íå­ êîíêðåòèçèðóåò­ åãî

îñíîâàíèÿ­ è­ ðàìêè,­ èëè­ êîãäà­ ïðè­ ïðèíÿòèè­ íîâîãî­ çàêîíà

îäíîâðåìåííî­ íå­ âíîñÿòñÿ­ âûòåêàюùèå­ èç­ íåãî­ íåîáõîäè-

ìûå­èçìåíåíèÿ­â­ïðèíÿòûå­ðàíåå­çàêîíû.

Êîíñòèòóöèîííûå­ñóäû­â­ñâîèõ­ðåøåíèÿõ­îáðàùàюòñÿ­ê

ïðîáëåìå­ çàêîíîäàòåëüíîãî­ ïðîáåëà9,­ êàê­ ïðàâèëî,­ â­ äâóõ

ñëóчàÿõ:­êîãäà­îчåâèäíî,­чòî­ïîëíîñòüю­îòñóòñòâóåò­êîíêðåò-

íàÿ­íîðìàòèâíàÿ­ïðàâîâàÿ­çàïîâåäü­îòíîñèòåëüíî­ôàêòèчåñ-

êèõ­îáñòîÿòåëüñòâ,­ÿâëÿюùèõñÿ­îñíîâàíèåì­äëÿ­âîçíèêíîâå-

íèÿ,­ðåãóëèðîâàíèÿ­èëè­ïðåêðàùåíèÿ­ïðàâîîòíîøåíèÿ,­èëè

êîãäà­ òàêàÿ­ çàïîâåäü­ ñóùåñòâóåò,­ îäíàêî­ åå­ íåîïðåäåëåí-

íîñòü­ èëè­ äâóñìûñëåííîñòü­ íå­ ñïîñîáñòâóåò­ îáåñïåчåíèю

ïîëíîöåííîãî­ïðàâîâîãî­ðåãóëèðîâàíèÿ.

Â­ïåðâîì­ñëóчàå,­êîãäà­ïîëíîñòüю­îòñóòñòâóåò­êîíêðåò-

íàÿ­íîðìàòèâíàÿ­ïðàâîâàÿ­çàïîâåäü­îòíîñèòåëüíî­ôàêòèчåñ-

êèõ­ îáñòîÿòåëüñòâ,­ êîíñòèòóöèîííûå­ ñóäû­ äîëжíû­ äîâîëü-

ñòâîâàòüñÿ­ âñåãî­ ëèøü­ êîíñòàòàöèåé­äàííîãî­ôàêòà,­ óêàçàâ

åãî­ñóùíîñòü­è­íåãàòèâíûå­ïîñëåäñòâèÿ­åãî­îòñóòñòâèÿ,­чòî
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ïîñëóжèò­ «ñèãíàëîì»­ çàêîíîäàòåëüíûì­ è­ èñïîëíèòåëüíûì

îðãàíàì.­ Â­ ïîäîáíîì­ ñëóчàå­ íåóðåãóëèðîâàííîñòü­ ïðàâî-

îòíîøåíèÿ­äîëжíà­áûòü­óñòðàíåíà­òîëüêî­ïîñðåäñòâîì­çàêî-

íîòâîðчåñêîé­ äåÿòåëüíîñòè.­ Çäåñü­ чðåçìåðíîå­ óñåðäèå

ìîжåò­ ïðåâðàòèòü­ êîíñòèòóöèîííûé­ ñóä­ â­ çàêîíîäàòåëüíûé

îðãàí.­À­êîãäà­ñóùåñòâóåò­ñîîòâåòñòâóюùàÿ­çàïîâåäü,­êîòî-

ðàÿ,­îäíàêî,­ïî­ïðèчèíå­ñâîåé­íåîïðåäåëåííîñòè­è­äâóñìûñ-

ëåííîñòè­ ïðåäîñòàâëÿåò­ âîâëåчåííûì­ â­ ïðàâîîòíîøåíèå

ñóáъåêòàì­ âîçìîжíîñòü­ ðàçíîîáðàçíîãî,­ äàжå­ âçàèìîèñ-

êëючàюùåãî­òîëêîâàíèÿ,­êîíñòèòóöèîííûå­ñóäû­ïðîñòî­îáÿ-

çàíû­â­ñâîèõ­ðåøåíèÿõ­àíàëèçèðîâàòü,­ðàñêðûâàòü­è­êîíêðå-

òèçèðîâàòü­ñîäåðжàíèå­äàííîé­çàïîâåäè.

Иçâåñòíî,­чòî­ïðàêòèêà­Êîíñòèòóöèîííûõ­Ñóäîâ­Лàòâèè,

Лèòâû,­ Ãðóçèè,­ Уêðàèíû,­ Бåëàðóñè­ è­ ìíîãèõ­ äðóãèõ­ ñòðàí

ñâèäåòåëüñòâóåò,­ чòî­ ïðîáåë­ â­ ïðàâå­ íàèáîëåå­ чàñòî­ ïðî-

ÿâëÿåòñÿ­ â­ âèäå­ ïðàâîâîé­ íåîïðåäåëåííîñòè.­ Пðàâîâàÿ

íåîïðåäåëåííîñòü­ îñîáåííî­ îïàñíà,­ êîãäà­ ñóäû­ îáùåé

юðèñäèêöèè­ ïðè­ òîëêîâàíèè­ íåîïðåäåëåííîãî­ ïðàâîâîãî

ïîëîжåíèÿ­îòêëîíÿюòñÿ­êàê­îò­êîíñòèòóöèè,­òàê­è­îò­ìåжäó-

íàðîäíîãî­ïðàâà.­Íå­ñîîòâåòñòâóюùåå­äóõó­è­áóêâå­êîíñòèòó-

öèè­è­ìåжäóíàðîäíîãî­ïðàâà­òîëêîâàíèå­îïàñíî,­â­чàñòíîñ-

òè,­ òåì,­ чòî­ â­ ñëóчàå­ ïðàâîâîé­ íåîïðåäåëåííîñòè,­ ñëîжèâ-

øåéñÿ­â­ïðàâîïðèìåíèòåëüíîé­ïðàêòèêå­â­ðåçóëüòàòå­ïîäîá-

íîãî­ òîëêîâàíèÿ­ ïðàâîâîãî­ ïîëîжåíèÿ,­ ìîжåò­ âîçíèêíóòü

ïðîáëåìà­ òàê­ íàçûâàåìîãî­ âîñïðîèçâîäèìîãî­ ïðîáåëà,­ òî

åñòü­ ñôîðìóëèðîâàííóю­ â­ ðåçóëüòàòå­ òîëêîâàíèÿ­ äîêòðèíó

íàчèíàюò­ ïðèìåíÿòü­ òàêèå­ îðãàíû,­ àêòû­ êîòîðûõ­ íå­ ìîãóò

áûòü­îáъåêòîì­êîíñòèòóöèîííîãî­êîíòðîëÿ.

Ñ­ öåëüю­ ðåøåíèÿ­ äàííîé­ ïðîáëåìû­ è­ óñòðàíåíèÿ­ âîñ-

ïðîèçâîäèìîãî­ ïðîáåëà­ Êîíñòèòóöèîííûå­ Ñóäû­ êàê­ Àðìå-

íèè,­Ðîññèè,­òàê­è­ðÿäà­äðóãèõ­ñòðàí­ïðè­ðåøåíèè­âîïðîñà­î

êîíñòèòóöèîííîñòè­ íîðìàòèâíîãî­ àêòà­ èëè­ åãî­ îòäåëüíîãî

ïîëîжåíèÿ­îáûчíî­ïðèçíàюò­îñïàðèâàåìóю­íîðìó­àíòèêîí-

ñòèòóöèîííîé­âìåñòå­ñ­òîëêîâàíèåì,­äàííûì­åé­â­ïðàâîïðè-

ìåíèòåëüíîé­ïðàêòèêå.

Êîíñòèòóöèîííûå­ ñóäû­ ïîðîé­ âûíóжäåíû­ íàõîäèòü

âûõîä­ â­ ñèòóàöèÿõ,­ êîãäà­ êîíñòèòóöèîííîå­ ïðàâîñóäèå­ ïî

ïðèчèíå­ïðîáåëà­â­çàêîíå­îêàçûâàåòñÿ­â­òóïèêîâîé­ñèòóàöèè.

Â­ïîäîáíûõ­ñëóчàÿõ­äëÿ­òîãî,­чòîáû­êîíñòèòóöèîííûé­ñóä,­íå
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ïðåâðàùàÿñü­â­çàêîíîäàòåëüíûé­îðãàí,­ìîã­ïðåîäîëåòü­ñâÿ-

çàííûå­ñ­çàêîíîäàòåëüíûì­ïðîáåëîì­ñëîжíîñòè,­âîçíèêøèå

ïî­ïðèчèíå­íåîïðåäåëåííîñòè­èëè­äâóñìûñëåííîñòè,­îчåíü

âàжíî,­чòîáû­îí­ïîñëå­óñòàíîâëåíèÿ­ïðèчèí­âîçíèêíîâåíèÿ

çàêîíîäàòåëüíîãî­ïðîáåëà­ïîïûòàëñÿ­ïóòåì­ðàçóìíîãî­òîë-

êîâàíèÿ­âîñïîëíèòü­åãî,­íèêîèì­îáðàçîì­íå­âûõîäÿ­çà­ïðå-

äåëû­ëîãèêè­çàêîíîäàòåëüíîãî­ðåãóëèðîâàíèÿ­äàííîãî­ïðà-

âîîòíîøåíèÿ.

Пðàâîâûå­ïîçèöèè­êîíñòèòóöèîííûõ­ñóäîâ,­ñâÿçàííûå­ñ

ïðåîäîëåíèåì­ïðîáåëîâ­â­íàöèîíàëüíîì­ïðàâå­ïîñðåäñòâîì

ìåжäóíàðîäíîãî­ ïðàâà,­ ÿâëÿюòñÿ­ ïðèìåðàìè­ ýôôåêòèâíîé

èìïëåìåíòàöèè­ ìåжäóíàðîäíûõ­ ïðàâîâûõ­ îáÿçàòåëüñòâ

ãîñóäàðñòâà,­êîòîðûå,­â­чèñëå­ïðîчåãî,­ñîçäàюò­ïðåäïîñûë-

êè­ äëÿ­ ðàçâèòèÿ­ è­ ðåôîðìèðîâàíèÿ­ íàöèîíàëüíîãî­ çàêîíî-

äàòåëüñòâà.

Оáùåèçâåñòíî,­чòî­ïðàêòèчåñêàÿ­èìïëåìåíòàöèÿ­ìåжäó-

íàðîäíûõ­ äîãîâîðíûõ­ îáÿçàòåëüñòâ­ ëюáîãî­ ãîñóäàðñòâà­ â

ïåðâóю­ îчåðåäü­ íàõîäèòñÿ­ â­ ðàìêàõ­ ïðàâîìîчèÿ­ çàêîíîäà-

òåëüíûõ­è­èñïîëíèòåëüíûõ­îðãàíîâ.­Оäíàêî­îíà,­â­êîíåчíîì

ñчåòå,­ ÿâëÿåòñÿ­ ìåõàíèчåñêîé­ ðàáîòîé,­ è­ â­ ïðîöåññå­ åå

âûïîëíåíèÿ­íåâîçìîжíî­èçáåжàòü­íåäîñòàòêîâ­è­óïóùåíèé.

Ìåжäó­òåì­êîíñòèòóöèîííûå­ñóäû­ïðèìåíÿюò­ïðèíöèïû­è

íîðìû­­ìåжäóíàðîäíîãî­ïðàâà­ïðè­ïîìîùè­ïàðàëëåëüíî­ïðè-

âîäèìûõ­òîëêîâàíèé.­Бîëåå­òîãî,­ïðèìåíåíèå­íîðì­ìåжäóíà-

ðîäíîãî­ïðàâà,­ñâÿçàííîå­èíîãäà­ñ­ïðåîäîëåíèåì­ïðîáåëà­â

íàöèîíàëüíîì­ çàêîíîäàòåëüñòâå,­ îñóùåñòâëÿåòñÿ­ ïî­ êîí-

êðåòíîìó­ äåëó,­ â­ êîòîðîì­ èìåюòñÿ­ âçàèìîèñêëючàюùèå

ïîçèöèè­ è­ àðãóìåíòàöèè­ ñòîðîí­ çàÿâèòåëÿ­ è­ îòâåòчèêà­ –

îáñòîÿòåëüñòâî,­ êîòîðîå­ äåëàåò­ áîëåå­ îчåâèäíûìè­ è­ ïðåä-

ìåòíûìè­ íåîáõîäèìîñòü,­ öåëåñîîáðàçíîñòü­ è­ ðàâíîçíàч-

íîñòü­ïðèìåíåíèÿ­êîíñòèòóöèîííûì­ñóäîì­ïðèâîäèìûõ­ìåж-

äóíàðîäíî-ïðàâîâûõ­íîðì­è­èõ­ïîëîжåíèé­äëÿ­óðåãóëèðîâà-

íèÿ­ êîíêðåòíîãî­ ïðàâîîòíîøåíèÿ.­ Ñôîðìèðîâàííûå­ áëàãî-

äàðÿ­ðàññìîòðåíèю­ïîäîáíûõ­äåë­ïðàâîâûå­ïîçèöèè­ÿâëÿюò-

ñÿ­ îñíîâîé­ äëÿ­ ñîâåðøåíñòâîâàíèÿ­ ïðàâîòâîðчåñêîé­ äåÿ-

òåëüíîñòè­çàêîíîäàòåëüíîãî­è­äðóãèõ­îðãàíîâ­ëюáîé­ñòðàíû.­

Â­çàêëючåíèå­õîòåëîñü­áû­äîáàâèòü­ñëåäóюùåå:­âûïîë-

íåíèå­ìåжäóíàðîäíî-äîãîâîðíîãî­юðèäèчåñêîãî­îáÿçàòåëü-

ñòâà­ÿâëÿåòñÿ­ïðîèçâîäíîé­îò­ïîëèòèчåñêîé­âîëè­ãîñóäàðñò-

âà,­ïîýòîìó,­êàê­ñâèäåòåëüñòâóåò­ïîâåäåíèå­îòäåëüíûõ­ãîñó-

äàðñòâ,­ñâÿçàííîå­ñ­âûïîëíåíèåì­ìåжäóíàðîäíûõ­äîãîâîðîâ

èëè­ èñïîëíåíèåì­ ðåøåíèé­ ìåжäóíàðîäíûõ­ ñóäîâ­ îñó-

ùåñòâëåíèå­íîðìû­ìåжäóíàðîäíîãî­ïðàâà­èëè­âûíåñåííîãî

íà­ åå­ îñíîâàíèè­ ñóäåáíîãî­ àêòà­ ÿâëÿåòñÿ­ íå­ òîëüêî­ ñóãóáî

ïðàâîâîé,­íî­è­ñîöèàëüíî-ïîëèòèчåñêîé­ïðîáëåìîé,­íàëèчèå

èëè­ îòñóòñòâèå­ êîòîðîé­ îáóñëîâëåíî­ äâóìÿ­ôàêòîðàìè:­ âî-

ïåðâûõ,­ êóëüòóðîé­ ïðàêòèêè­ ïðàâîâîãî­ ðåãóëèðîâàíèÿ­ìåж-

äóíàðîäíûõ­îòíîøåíèé­äàííîé­ñòðàíû;­âî-âòîðûõ,­âíóòðèãî-

ñóäàðñòâåííûì­ïðàâîïîðÿäêîì.
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O. Rahmon 

First Deputy Minister of Foreign Affairs 
of the Republic of Tajikistan, Ph.D.

Constitutional­and­Legal­framework­

for­the­Protection­of­the­Rights­and­freedoms­

of­Women­in­Tajikistan

First­ of­ all,­ let­me­ sincerely­ congratulate­ the­Chairman­and

the­staff­of­ the­Constitutional­Court­of­ the­Republic­of­Tajikistan

with­ the­ important­ occasion,­ the­ twentieth­ anniversary­ of­ the

Constitutional­Court.

As­we­celebrate­this­historic­event,­ I­wish­you­and­your­col-

leagues­ the­ success­ of­ the­ implementation­ of­ ambitious­ plans

and­ realization­of­all­ initiatives­ in­promoting­development­of­ the

Republic­of­Tajikistan­as­a­democratic­and­legal­state.

Constitutional­ Court­ of­ the­ independent­ Tajikistan­ today

makes­a­remarkable­contribution­to­the­establishment­of­consti-

tutional­democracy,­which­plays­a­key­role­in­ensuring­the­rule­of

law­and­an­immediate­effect­of­the­Constitution­and­human­rights

and­freedoms.

May­ I­ also­ warmly­ welcome­ the­ representatives­ of­ friendly

countries­ participating­ in­ today's­ international­ conference­ and

wish­them­best­of­luck­and­every­success.

Dear­participants!

One­of­the­fundamental­constitutional­and­legal­principles­of

a­democratic­and­legal­state­is­to­provide­equal­rights­to­men­and

women,­protect­and­exercise­women’s­rights­and­eliminate­dis-

crimination­against­women.

Equality­of­citizens­is­recognized­as­the­major­element­of­the

constitutional­and­ legal­ status­of­ the­ individual­and­ the­basis­of

the­development­of­relations­in­any­society.

Realizing­ the­ necessity­ of­ real­ equality­ of­men­ and­women

and­protection­of­rights­and­freedoms­in­a­democratic­society,­the

Government­of­Tajikistan­since­the­first­days­of­its­national­inde-

pendence­has­been­paying­special­attention­ to­women’s­ issues

and­different­measures­have­been­taken­so­far­to­prevent­violation

of­women’s­rights.

Thanks­ to­ strong­ support­ and­ continued­ concern­ of­ the

Government­and­the­President­of­the­Republic­of­Tajikistan­today,

women­ in­ Tajikistan­ are­ widely­ involved­ into­ political­ life­ of­ the

country,­ in­ particular­ in­ public­ administration­ and­ hold­ senior

positions­in­the­government­system.­

To­prove­these­words,­over­8­thousand­and­500­women­hold

managerial­ positions­ in­ the­ system­ of­ government­ across­ the

country.

Dear­participants­of­the­conference!

Recognizing­ the­ importance­ of­ equality­ between­ men­ and

women­the­Law­on­State­Guarantees­of­Equal­Rights­of­Men­and

Women­and­Equal­Opportunities­for­their­Realization­was­adopted

in­2005­in­Tajikistan.­

This­law­is­primarily­focused­on­the­regulation­of­the­relation-

ships­ to­ ensure­ constitutional­ guarantees­ of­ equality­ between

men­and­women­in­social,­political,­cultural­and­any­other­fields.­

This­ legal­act­also­prevents­discrimination­based­on­gender

identity­and­specifies­public­guarantees­of­equal­opportunities­for

men­and­women.

Since­one­of­the­main­reasons­of­violation­of­the­equality­of

men­ and­ women­ stems­ from­ unstable­ family­ relations,­ the

Parliament­of­the­Republic­of­Tajikistan­in­2013­adopted­the­Law

on­Prevention­of­Domestic­Violence­that­regulates­public­relations

related­to­the­prevention­of­domestic­violence,­identification­and

elimination­of­the­reasons­that­cause­domestic­violence.

In­general,­a­number­of­regulations­and­programs­have­been

developed­ and­ adopted­ in­ Tajikistan­ that­ promote­ equality­ and

women’s­rights­which­are­considered­to­be­a­guarantee­of­a­com-

prehensive­implementation­of­their­rights­and­freedoms.

Over­the­period­of­independence,­Republic­of­Tajikistan­has

ratified­ a­ big­ number­ of­ international­ legal­ instruments­ on­ pro-

tecting­ the­ rights­ and­ freedoms­ of­ women,­ while­ it­ became­ a

member­ of­ the­ United­ Nations­ Commission­ on­ the­ Status­ of

Women­in­2014.
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International­ instruments­ play­ a­ key­ role­ in­ providing­ the

rights­and­freedoms­of­women,­particularly­those­representing­a

set­of­agreed­norms,­regulating­inter-state­cooperation­targeted

on­ universal­ respect,­ promotion­ and­ protection­ of­ the­ rights­ of

women.

In­general,­based­on­international­legal­instruments­adopted

in­ the­area­of­equality­of­women­and­men,­nations­have­ to­ take

effective­measures­to­protect­legal­rights­and­interests­of­women.­

It­has­to­be­noted­that­regardless­of­the­fundamental­changes

in­the­economic,­political­and­social­spheres­of­the­international

community,­ women’s­ rights­ and­ their­ protection­ have­ always

been­crucial­and­a­topic­for­broad­debates.­

Today­this­matter­cannot­be­resolved­if­there­is­no­interaction

and­practical­cooperation­among­the­countries.

At­the­current­stage­of­development­of­international­law­and

international­ relations­ at­ large,­ specified­ by­ increasing­ role­ of

interconnection­of­independent­states,­equality­of­rights­and­free-

doms­of­men­and­women­is­of­particular­importance­in­the­system

of­constitutional­and­legal­status­of­human­being.­

However,­ despite­ adoption­ of­ a­ huge­ number­ of­ international

treaties­and­existing­national­strategies­in­the­field­of­women’s­rights,

a­subject­of­the­legal­status­of­women­still­remains­challenging.­

Women­ in­many­countries­are­exposed­ to­different­ sorts­of

discrimination­and­ in­a­daily­ life­ there­ is­ still­ a­gap­between­ the

constitutional­equality­of­women­and­men­and­the­real­implemen-

tation­of­this­principle­in­practice.

Women­are­often­exposed­to­discrimination­based­on­gender

throughout­their­lifetime.­

Women’s­rights­are­often­violated,­primarily­related­to­viola-

tion­ of­ international­ and­ national­ principle­ of­ equality­ between

men­and­women,­especially­rights­to­participate­in­the­implemen-

tation­of­international­and­domestic­policy,­international­legal­and

national­procedure­of­protection­of­women’s­rights­in­the­field­of

labor­and­employment.­

Ladies­and­gentlemen!

Nowadays,­instead­of­feeling­positive­feedback­of­opportuni-

ties­ that­ globalization­ processes­ create,­ women­ compared­ to

men­more­often­ face­challenges,­particularly­ in­an­ implementa-

tion­of­their­economic­and­social­rights­and­employment.

Regardless­ of­ the­measures­ undertaken­ and­ carried­out­ at

both­international­and­national­levels­in­protecting­rights­and­legal

interests­of­women,­the­international­community­today­is­facing­a

new­challenge­in­achieving­equal­rights­between­men­and­women

not­only­legally,­but­in­practice.

Today­the­Government­of­the­Republic­of­Tajikistan­is­under-

taking­effective­steps­forward­to­address­a­legal­status­of­women

and­promote­women’s­power.

However,­ regardless­ this,­ given­ the­ current­ necessity,­ we

should­adopt­and­carry­out­a­long-term­concept­on­the­legal­sta-

tus­of­women,­as­well­as­provide­a­legal­system­for­the­protection

of­gender­equality­effectively­using­it­to­protect­the­equal­rights­of

men­and­women,­which­in­turn­would­help­to­improve­the­status­of

women­in­society.

In­conclusion,­I­once­again­take­this­opportunity­to­congratu-

late­ the­Constitutional­Court­of­ the­Republic­of­Tajikistan­on­ the

twentieth­ anniversary­ of­ productive­ activity­ and­ wish­ all­ of­ you

successful­conference­and­a­pleasant­stay­in­Tajikistan.
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Д. Хîшимзîда 

Ñóäьÿ Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè
Тàäжèêèñòàí, êàíäèäàò þðèäè÷åñêèõ íàóê

Êîíñòèòóöèîííûé­Ñóä­è­ïðèíöèï­ðàзäåëåíèÿ­

âëàñòåé­â­Òàäæèêèñòàíå

Äåìîêðàòèчåñêèå­ ïðåîáðàçîâàíèÿ,­ ïðîèçîøåäøèå­ â

Тàäжèêèñòàíå,­ ñâèäåòåëüñòâóюò­ î­ íàëèчèè­ âàжíûõ­ èçìåíå-

íèé­â­ñèñòåìå­îðãàíîâ­ãîñóäàðñòâåííîé­âëàñòè­è­óêðåïëåíèè

êîíñòèòóöèîííîé­ çàêîííîñòè­ â­ ñòðàíå­ êàê­ âàжíåéøèõ­ ãîñó-

äàðñòâåííûõ­ çàäàчàõ.­ Пî­ ñåé­ äåíü­ âñå­ åùå­ ïðîäîëжàåòñÿ

àêòèâíîå­ ñòðîèòåëüñòâî­ ãîñóäàðñòâåííîãî­ ìåõàíèçìà,

ñîäåðжàòåëüíî­ ìàêñèìàëüíî­ àäàïòèðîâàííîãî­ ê­ ðåøåíèю

àêòóàëüíûõ­ çàäàч­ íîâåéøåé­ ãîñóäàðñòâåííîñòè,­ â­ ñâÿçè­ ñ

чåì­â­ñòðàíå­ïðîâîäÿòñÿ­ðàçëèчíûå­ðåôîðìû­ñèñòåìû­îðãà-

íîâ­ãîñóäàðñòâåííîé­âëàñòè.­

Â­ ýòîì­ ïëàíå,­ òî­ åñòü­ â­ ïðîöåññå­ ðåøåíèÿ­ ñòðàòåãè-

чåñêèõ­çàäàч­ïî­ñîâåðøåíñòâîâàíèю­ïîëèòèчåñêîé­ñèñòåìû

è­ñòðîèòåëüñòâó­ýôôåêòèâíîãî­ãîñóäàðñòâà­êàê­ãàðàíòà­ñòà-

áèëüíîãî­ îáùåñòâåííîãî­ ðàçâèòèÿ­ è­ ñîáëюäåíèÿ­ ïðàâ­ ëèч-

íîñòè,­ îñîáîå­ âíèìàíèå­ óäåëÿåòñÿ­ ðåàëèçàöèè­ ïðèíöèïà

ðàçäåëåíèÿ­ âëàñòåé,­ çàêðåïëåííîãî­ â­ äåâÿòîé­ ñòàòüå­Êîíñ-

òèòóöèè­ Ðåñïóáëèêè­ Тàäжèêèñòàí,­ â­ ñâîю­ îчåðåäü­ ñïîñîá-

ñòâóюùåé­ óêðåïëåíèю­ ñèñòåìû­ ãîñóäàðñòâåííîãî­ óïðàâëå-

íèÿ.­

Â­ Тàäжèêèñòàíå­ ïðèíöèï­ ðàçäåëåíèÿ­ âëàñòåé­ âïåðâûå

áûë­îáъÿâëåí­â­Äåêëàðàöèè­î­ãîñóäàðñòâåííîì­ñóâåðåíèòå-

òå­ Ðåñïóáëèêè­ Тàäжèêèñòàí­ îò­ 24­ àâãóñòà­ 1990­ ãîäà.

Пðîâîçãëàøåíèå­äàííîãî­ïðèíöèïà­áûëî­ñâÿçàíî­ñ­õàðàêòå-

ðèñòèêîé­Тàäжèêèñòàíà­êàê­ïðàâîâîãî­ãîñóäàðñòâà,­è­äàííûé

ïðèíöèï­â­ïîñëåäóюùåì­íàøåë­ñâîå­îòðàжåíèå­â­Êîíñòèòó-

öèè­ñòðàíû.

Пðèíöèï­ ðàçäåëåíèÿ­ âëàñòåé­ ÿâëÿåòñÿ­ ôóíäàìåíòàëü-

íûì­ îáùåäåìîêðàòèчåñêèì­ ïðèíöèïîì­ êîíñòèòóöèîííîé

îðãàíèçàöèè­ ñîâðåìåííûõ­ äåìîêðàòèчåñêèõ­ ãîñóäàðñòâ.

Äàííûé­ïðèíöèï­ÿâëÿåòñÿ­îäíîé­èç­îñíîâíûõ­õàðàêòåðèñòèê

è­ âàжíåéøèì­ ýëåìåíòîì­ ôóíêöèîíèðîâàíèÿ­ äåìîêðàòè-

чåñêîãî­ è­ ïðàâîâîãî­ ãîñóäàðñòâà­ è­ âûñòóïàåò­ â­ êàчåñòâå

ãàðàíòèè­ ðåàëèçàöèè­ ïðèíöèïà­ ïðèîðèòåòà­ чåëîâåêà,­ åãî

ïðàâ­è­ñâîáîä­êàê­âûñøåé­öåííîñòè.

Ðàçäåëåíèå­âëàñòåé­âî­ìíîãîì­îïðåäåëÿåò­ìîäåëü­êîí-

ñòèòóöèîííîãî­ óñòðîéñòâà­ îáùåñòâà­ è­ ãîñóäàðñòâà,­ ãäå

ïðàâî­è­çàêîí­èãðàюò­îñîáóю­ðîëü­êàê­ñ­òîчêè­çðåíèÿ­ãàðàí-

òèðîâàíèÿ­ ïðèíöèïîâ­ äåìîêðàòèè,­ çàùèòû­ ïðàâ­ è­ ñâîáîä

чåëîâåêà­ è­ ãðàжäàíèíà,­ òàê­ è­ îáåñïåчåíèÿ­ ýôôåêòèâíîé

ñèñòåìû­ îðãàíèçàöèè­ è­ ôóíêöèîíèðîâàíèÿ­ âñåé­ ñòðóêòóðû

ãîñóäàðñòâåííîé­âëàñòè,­âêëючàÿ­ñóäåáíóю­âëàñòü.

Иñòîðèчåñêè­ ñëîжèëîñü­ òàê,­ чòî­ ñóùåñòâîâàíèå­ ïðàâî-

âîãî­ãîñóäàðñòâà­è­ñòàáèëüíîå­­ôóíêöèîíèðîâàíèå­äåìîêðà-

òèчåñêîãî­ îáùåñòâà­ òðåáóåò­ ðåàëèçàöèè­ êîíñòèòóöèîííîé

ñèñòåìû­ ðàçäåëåíèÿ­ âëàñòåé,­ òàê­ êàê,­ èñõîäÿ­ èç­ äàííîãî

ïðèíöèïà,­ íè­ îäèí­ îðãàí­ ãîñóäàðñòâåííîé­ âëàñòè,­ íè­ îäíà

ïîëèòèчåñêàÿ­îðãàíèçàöèÿ­íå­ìîãóò­èãíîðèðîâàòü­ëèáî­ïðè-

îñòàíàâëèâàòü­ äåÿòåëüíîñòü­ êîíñòèòóöèîííî­ çàêðåïëåííûõ

èíñòèòóòîâ.

Â­òåîðèè­è­èñòîðèè­êîíñòèòóöèîííîãî­ïðàâà­ðàçäåëåíèå

âëàñòåé­ïðèçíàåòñÿ­îáùåïðèçíàííûì­ïðèíöèïîì­öèâèëèçà-

öèè­ è­ äåìîêðàòèè,­ è­ ñ­ åãî­ ïîìîùüю­ ïðàâîâîå­ ãîñóäàðñòâî

îðãàíèçóåòñÿ­ è­ ôóíêöèîíèðóåò­ ïðàâîâûì­ ñïîñîáîì,­ ãîñó-

äàðñòâåííûå­îðãàíû­äåéñòâóюò­â­ðàìêàõ­ñâîåé­êîìïåòåíöèè,

íå­ ïîäìåíÿÿ­ äðóã­ äðóãà,­ óñòàíàâëèâàåòñÿ­ âçàèìíûé­ êîíò-

ðîëü,­ ñáàëàíñèðîâàííîñòü­ è­ ðàâíîâåñèå­ âî­ âçàèìîîòíîøå-

íèÿõ­ ãîñóäàðñòâåííûõ­ îðãàíîâ,­ îñóùåñòâëÿюùèõ­ çàêîíîäà-

òåëüíóю,­èñïîëíèòåëüíóю­è­ñóäåáíóю­âëàñòü1.

Фðàíöóçñêèé­óчåíûé­Ш.Л.­Ìîíòåñêüå,­âûäåëÿÿ­ðàçäåëå-

íèå­âëàñòåé,­ îòìåчàåò:­ «Íå­áóäåò­ ñâîáîäû…­åñëè­ñóäåáíàÿ

âëàñòü­ íå­ îòäåëåíà­ îò­ âëàñòè­ çàêîíîäàòåëüíîé­ è­ èñïîëíè-

òåëüíîé.­Åñëè­îíà­ñîåäèíåíà­ñ­çàêîíîäàòåëüíîé­âëàñòüю,­òî
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2­­­Ñì.:­Мîíòåñêьå Ш.Л.Иçáðàííûå­ïðîèçâåäåíèÿ.­–­Ì.,­1955.­–­C.­­290-291.
3­­Ñì.:­Ñòàíñêèõ Ñ.Н. Пàðëàìåíòñêàÿ­Àññàìáëåÿ­Ñîâåòà­Åâðîïû­î­ïðèíöè-
ïå­ðàçäåëåíèÿ­âëàñòåé­â­XXI­âåêå­//­Êîíñòèòóöèîííîå­è­ìóíèöèïàëüíîå
ïðàâî.­2005.­№­1.­-­Ñ.­47-48.­

4­­­Ðåçîëюöèÿ­ПÀÑÅ­№1407­(2004)­«О­íîâûõ­êîíöåïöèÿõ­îöåíêè­ñîñòîÿíèÿ
äåìîêðàòèчåñêîãî­ðàçâèòèÿ»­//­www.assembly.coe.int

5­­­Ðåçîëюöèÿ­ПÀÑÅ­№­1154­(1998)­«Äåìîêðàòèчåñêîå­ôóíêöèîíèðîâàíèå
íàöèîíàëüíûõ­ïàðëàìåíòîâ»­//­www.assembly.coe.int

6­ ­ Ñì.:­ Àðóòþíÿí Ã.Ã. Êîíñòèòóöèîíàëèçì:­ óðîêè,­ âûçîâû,­ ãàðàíòèè:­ Ñá.
èçáð.­ïóáë.­è­âûñòóïëåíèé­íà­ìåжäóíàð.­ôîðóìàõ,­ïîñâÿù.­äàí.­ïðîáëå-
ìàòèêå.­–­Ê.:­Лîãîñ,­2011.­–­Ñ.­43.­­­­­­­­

7­­ ­Ñì.:­Бîíäàðь Н.Ñ. Àêñèîëîãèÿ­ñóäåáíîãî­êîíñòèòóöèîíàëèçìà:­êîíñòè-
òóöèîííûå­öåííîñòè­â­òåîðèè­è­ïðàêòèêå­êîíñòèòóöèîííîãî­ïðàâîñóäèÿ.
Ñåðèÿ­ «Бèáëèîòåчêà­ ñóäåáíîãî­ êîíñòèòóöèîíàëèçìà».­Âûï.2.­ 2-å­èçä.,
äîï.­–­Ì.:­Юðèñò,­2014.­–­Ñ.18-19.­­­­
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жèçíü­è­ñâîáîäà­ãðàжäàí­îêàжóòñÿ­âî­âëàñòè­ïðîèçâîëà,­èáî

ñóäüÿ­áóäåò­çàêîíîäàòåëåì.­Åñëè­ñóäåáíàÿ­âëàñòü­ñîåäèíåíà

ñ­ èñïîëíèòåëüíîé,­ òî­ ñóäüÿ­ ïîëóчàåò­ âîçìîжíîñòü­ ñòàòü

óãíåòàòåëåì.­ Âñå­ ïîãèáëî­ áû,­ åñëè­ áû­ â­ îäíîì­ ëèöå­ èëè

óчðåжäåíèè…­áûëè­ñîåäèíåíû­ýòè­òðè­âåòâè:­âëàñòü­ñîçäà-

âàòü­çàêîíû,­âëàñòü­ïðèâîäèòü­â­èñïîëíåíèå­ïîñòàíîâëåíèÿ

îáùåãîñóäàðñòâåííîãî­õàðàêòåðà­è­âëàñòü­ñóäèòü­ïðåñòóïëå-

íèÿ­èëè­òÿжáû­чàñòíûõ­ëèö»2.­­

Пàðëàìåíòñêàÿ­ Àññàìáëåÿ­ Ñîâåòà­ Åâðîïû­ ïðèçíàëà

ïðèíöèï­ ðàçäåëåíèÿ­ âëàñòåé­ îñíîâíîé­ чàñòüю­ îáùåïðèíÿ-

òûõ­êîíñòèòóöèîííûõ­òðàäèöèé­Åâðîïû3,­ñòàíäàðòîâ­Ñîâåòà

Åâðîïû4 è­ «âðîжäåííîé­ îñîáåííîñòüю­ äåìîêðàòèчåñêîé

èíñòèòóöèîíàëüíîé­ñèñòåìû»5.

Äåêëàðàöèÿ­ ïðàâ­ чåëîâåêà­ è­ ãðàжäàíèíà­ 1789­ ãîäà,

îïðåäåëÿюùàÿ­èíäèâèäóàëüíûå­ïðàâà­чåëîâåêà­è­îñíîâíóю

èäåю,­îñíîâó­êîòîðîé­ñîñòàâëÿåò­êîíöåïöèÿ­ðàâíîïðàâèÿ­è

ñâîáîäû,­ïðèíàäëåжàùåé­êàжäîìó­îò­ðîжäåíèÿ,­óñòàíàâëè-

âàåò,­чòî­«îáùåñòâî,­ãäå­íå­îáåñïåчåíà­ãàðàíòèÿ­ïðàâ­è­íåò

ðàçäåëåíèÿ­âëàñòåé,­íå­èìååò­Êîíñòèòóöèè»­(ñò.­16).­Äàííóю

Äåêëàðàöèю­â­2003­ãîäó­ЮÍÅÑÊО­âêëючèëà­â­ðååñòð­«Пàìÿòü

ìèðà».

Íî­ ñëåäóåò­ îòìåòèòü,­ чòî­ çàêðåïëåíèå­ íà­ óðîâíå

Êîíñòèòóöèè­ïðèíöèïà­ðàçäåëåíèÿ­âëàñòåé­ñàìî­ïî­ñåáå­åùå

íå­ îçíàчàåò­ ðåøåíèÿ­ ïðîáëåì­ îòíîñèòåëüíî­ îáåñïåчåíèÿ

ïîëíîé­ ñàìîñòîÿòåëüíîñòè äåÿòåëüíîñòè­ çàêîíîäàòåëüíîé,

ñóäåáíîé­è­èñïîëíèòåëüíîé­âëàñòåé.­Íåîáõîäèìî,­чòîáû­ýòè

îñíîâîïîëàãàюùèå­ êîíñòèòóöèîííûå­ öåííîñòè­ ­ ãàðàíòèðî-

âàííî­ âîïëîùàëèñü­ â­ жèçíü­ è­ ïðåäîòâðàùàëèñü­ ëюáûå

ïîïûòêè­ óñòàíîâëåíèÿ­ íà­ çàêîíîäàòåëüíîì­ óðîâíå­ êàêèõ-

ëèáî­ ïðàâîâûõ­ áàðüåðîâ,­ ïðîòèâîðåчàùèõ­ ýòèì­ êîíñòèòó-

öèîííûì­íîðìàì.­Íàäî,­чòîáû­ïðèíöèï­âåðõîâåíñòâà­ïðàâà­è

íåïîñðåäñòâåííîãî­ äåéñòâèÿ­ íîðì­ Êîíñòèòóöèè­ îáåñïåчè-

âàëñÿ­è­ñîáëюäàëñÿ­âñåìè­âåòâÿìè­ãîñóäàðñòâåííîé­âëàñòè

îäèíàêîâî.­­­

Оáåñïåчåíèå­ðåàëüíîãî­ðàçäåëåíèÿ­è­áàëàíñà­âëàñòåé­è

óñòàíîâëåíèå­íàðîäîâëàñòèÿ­èç­ëîçóíãà­äîëжíû­ñòàòü­жèâîé

ðåàëüíîñòüю.­Êàжäîå­ïðàâîâîå­ðåøåíèå­äîëжíî­èñõîäèòü­èç

ïðèíöèïà­âåðõîâåíñòâà­ïðàâà,­чòî­ÿâëÿåòñÿ­îñíîâíîé­ãàðàí-

òèåé­ñòàáèëüíîñòè­è­ðàçâèòèÿ6.­­

Çäåñü­ ãëàâíàÿ­ çàäàчà­ ñîñòîèò­ â­ ïðåäîòâðàùåíèè­ êîí-

ôëèêòà­ìåжäó­íîðìàìè­Êîíñòèòóöèè­è­ïðàâîâîé­ñèñòåìîé­â

öåëîì,­òî­åñòü­â­îáåñïåчåíèè­âåðõîâåíñòâà­íîðì­Оñíîâíîãî

Çàêîíà­ñòðàíû.­­­­­

Иñõîäÿ­ èç­ ýòîãî,­ â­ äåìîêðàòèчåñêèõ­ ñòðàíàõ­ íàäçîð­ çà

ñîáëюäåíèåì­ Êîíñòèòóöèè,­ îáåñïåчåíèåì­ ñîîòâåòñòâèÿ

Êîíñòèòóöèè­íîðìàòèâíûõ­ïðàâîâûõ­àêòîâ,­â­чàñòíîñòè­àêòîâ

çàêîíîäàòåëüíîé­è­èñïîëíèòåëüíîé­âëàñòè,­âîçëàãàåòñÿ­ëèáî

íà­ñïåöèàëüíî­ñîçäàâàåìûé­îðãàí,­ëèáî­íà­ñàìîñòîÿòåëüíîå

ñóäåáíîå­óчðåжäåíèå.­

Â­Ðåñïóáëèêå­Тàäжèêèñòàí­òàêóю­ôóíêöèю­ïîñðåäñòâîì

îñóùåñòâëåíèÿ­ êîíñòèòóöèîííîãî­ êîíòðîëÿ­ âûïîëíÿåò

Êîíñòèòóöèîííûé­ Ñóä,­ îáåñïåчèâàюùèé­ âåðõîâåíñòâî­ è

íåïîñðåäñòâåííîå­äåéñòâèå­Êîíñòèòóöèè­è­â­öåëîì­êîíñòè-

òóöèîííûõ­öåííîñòåé,­èìåюùèõ­ïðèíöèïèàëüíîå­çíàчåíèå­â

óñëîâèÿõ­ðàçäåëåíèÿ­âëàñòåé­â­ãîñóäàðñòâå.

Íîðìàòèâíî-ïðàâîîáðàçóюùåå­ çíàчåíèå­ êîíñòèòóöèîí-

íûõ­ öåííîñòåé­ ïðîÿâëÿåòñÿ­ â­ òîì,­ чòî­ ñ­ èõ­ ïîìîùüю

Êîíñòèòóöèîííûé­Ñóä­âûÿâëÿåò­è­îöåíèâàåò­ïðàâîâûå­ìîäå-

ëè­ îðãàíèçàöèè­ òåõ­ èëè­ èíûõ­ ñôåð­ îáùåñòâåííûõ­ îòíîøå-

íèé,­ïðåîäîëåâàåò­ïðîáåëû­è­íåäîñòàòêè â­ïðàâîâîì­ðåãó-

ëèðîâàíèè­è­îäíîâðåìåííî­îïðåäåëÿåò­òåíäåíöèè­ðàçâèòèÿ

êîíñòèòóöèîííûõ­ îòíîøåíèé,­ îáîñíîâûâàåò­ êîíñòèòóöèîí-

íóю­ ñòðàòåãèю­ ñîâåðøåíñòâîâàíèÿ­ çàêîíîäàòåëüñòâà­ â

íàïðàâëåíèÿõ,­ ïîïàâøèõ â­ ñôåðó­ êîíñòèòóöèîííîãî­ íîðìî-

êîíòðîëÿ7.­­
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8 Ñì.:­ Êàðèìîв Ê.М. Êîíñòèòóöèîíàëèçì,­ ãëîáàëèçàöèÿ­ è­ èíòåãðàöèÿ
ñîâðåìåííûõ­ïðàâîâûõ­ñèñòåì­è­èõ­âëèÿíèå­íà­ðàçâèòèå­îðãàíà­êîíñòè-
òóöèîííîãî­ êîíòðîëÿ­ Ðåñïóáëèêè­ Тàäжèêèñòàí.//­ Ìàòåðèàëû­ íàóчíî-
ïðàêòèчåñêîé­ êîíôåðåíöèè­ íà­ òåìó­ «Ìåñòî­ ïðàâà­ Ðåñïóáëèêè
Тàäжèêèñòàí­â­ïðàâîâîé­ñèñòåìå­ìèðà».­Äóøàíáå,­ «Иìïåðèàë-Ãðóïï»,
2015.­–­Ñ.­55.­

9­­­Ñì.:­Бîáîòîв Ñ.В. Êîíñòèòóöèîííàÿ­юñòèöèÿ­(ñðàâíèòåëüíûé­àíàëèç).­–
Ìîñêâà,­1994.­-­Ñ.­58.

10­Ñì.:­Мàõìóäзîäà М.À. Êîíñòèòóöèîííûé­êîíòðîëü­–­âàжíåéøèé­ñïîñîá
îáåñïåчåíèÿ­ âåðõîâåíñòâà­ Êîíñòèòóöèè.­ //­Äîêëàä­ íà­ìåжäóíàðîäíîé
êîíôåðåíöèè,­ ïîñâÿùåííîé­ 20-ëåòèю­ ïðèíÿòèÿ­ Êîíñòèòóöèè
Ðåñïóáëèêè­Êàçàõñòàí.­Àñòàíà,­28­àâãóñòà,­2015­ãîäà.­­­
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Ãëàâíàÿ­ìèññèÿ­êîíñòèòóöèîííîãî­êîíòðîëÿ­çàêëючàåòñÿ

â­îáåñïåчåíèè­ âåðõîâåíñòâà­è­ ñòàáèëüíîñòè­Êîíñòèòóöèè­è

ñîõðàíåíèè­êîíñòèòóöèîííîãî­áàëàíñà­ðàçäåëåíèÿ­âëàñòåé.

Оí­âûñòóïàåò­ìåõàíèçìîì­ñäåðжåê­è­ïðîòèâîâåñîâ,­è­ãëàâ-

íîé­åãî­çàäàчåé­ÿâëÿåòñÿ­îáíàðóжåíèå,­îöåíêà­è­âîññòàíîâ-

ëåíèå­íàðóøåííîãî­ðàâíîâåñèÿ8.­­­

Åùё­â­íàчàëå­ХХ­âåêà­àâñòðèéñêèé­óчåíûé­Ãàíñ­Êåëüçåí

óêàçûâàë­ íà­ íåâîçìîжíîñòü­ ïîðóчåíèÿ­ àííóëèðîâàíèÿ­ íîð-

ìàòèâíî-ïðàâîâûõ­àêòîâ­òîìó­жå­ñàìîìó­îðãàíó,­êîòîðûé­èõ

ïðèíÿë9.­

Â­áîëüøèíñòâå­ïðàâîâûõ­è­äåìîêðàòèчåñêèõ­ãîñóäàðñòâ

ìèðà­ ãëàâíûì­ è­ îïðåäåëÿюùèì­ ñòðóêòóðíûì­ ýëåìåíòîì

ìåõàíèçìà­ îáåñïåчåíèÿ­ âåðõîâåíñòâà­ è­ ïðÿìîãî­ äåéñòâèÿ

Êîíñòèòóöèè­ âûñòóïàåò­ êîíñòèòóöèîííûé­ êîíòðîëü,­ îñó-

ùåñòâëÿåìûé­íåçàâèñèìûì­ñïåöèàëèçèðîâàííûì­ñóäåáíûì

îðãàíîì.

Â­íàñòîÿùåå­âðåìÿ­èíñòèòóò­êîíñòèòóöèîííîãî­êîíòðîëÿ

ïðèîáðåë­òåíäåíöèю­ê­óíèâåðñàëèçàöèè,­è­îí­ïðèñóù­ïîäàâ-

ëÿюùåìó­áîëüøèíñòâó­ñîâðåìåííûõ­ãîñóäàðñòâ.­Пðèчèíàìè

ýòîãî­â­îñíîâíîì­ÿâëÿюòñÿ,­ïðåжäå­âñåãî,­îáùåå­ïðèçíàíèå

êîíöåïöèè­ïðàâîâîãî­ãîñóäàðñòâà­è­ðàçâèòèå­èäåè­âåðõîâåí-

ñòâà­ ïðàâà,­ â­ чàñòíîñòè­ åãî­ âàжíåéøåãî­ èñòîчíèêà­ -

Êîíñòèòóöèè10.

Оðãàí­êîíñòèòóöèîííîãî­êîíòðîëÿ­â­êàчåñòâå­îñíîâîïî-

ëàãàюùåãî­ êîíñòèòóöèîííî-ïðàâîâîãî­ èíñòèòóòà­ ïîñðåä-

ñòâîì­ îñóùåñòâëåíèÿ­ ïðåäâàðèòåëüíîãî­ è­ ïîñëåäóюùåãî

êîíòðîëÿ­ àêòèâíî­ ñîäåéñòâóåò­ îáåñïåчåíèю­ ñòàáèëüíîñòè

Êîíñòèòóöèè,­ñîáëюäåíèю­ïðèíöèïà­ðàçäåëåíèÿ­âëàñòåé­è­â

öåëîì­ðåàëèçàöèè­êîíñòèòóöèîííîé­çàêîííîñòè,­ÿâëÿюùåé-
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ñÿ­îñíîâîé­ðàçâèòèÿ­äåìîêðàòèчåñêîãî­îáùåñòâà­è­âàжíûì

èíñòðóìåíòîì­ðàçâèòèÿ­ïðàâîâîãî­ãîñóäàðñòâà.

Иìåÿ­ âàжíîå­ çíàчåíèå­ â­ âîïëîùåíèè­ â­ ãîñóäàðñòâå

ïðèíöèïà­ ðàçäåëåíèÿ­ âëàñòåé,­ îðãàí­ ñóäåáíîãî­ êîíñòèòó-

öèîííîãî­êîíòðîëÿ­òåì­ñàìûì­ñòàíîâèòñÿ­îäíèì­èç­ãàðàíòîâ

ðåàëüíîãî­ îáåñïåчåíèÿ­ êîíñòèòóöèîííûõ­ ïðàâ­ è­ ñâîáîä

чåëîâåêà­è­ãðàжäàíèíà.­

Пðèíÿòèå­ Êîíñòèòóöèè­ è­ â­ ñîîòâåòñòâèè­ ñ­ åё­ íîðìàìè

îáðàçîâàíèå­ îðãàíà­ êîíñòèòóöèîííîãî­ êîíòðîëÿ­ â­ Тàäжè-

êèñòàíå,­à­òàêжå­â­ïîñëåäóюùåì­ïðèíÿòèå­ðÿäà­íîðìàòèâíûõ

ïðàâîâûõ­ àêòîâ,­ ñïîñîáñòâóюùèõ­ îñóùåñòâëåíèю­ äåÿòåëü-

íîñòè­ äàííîãî­ îðãàíà,­ ÿâëÿåòñÿ­ ñâèäåòåëüñòâîì­ òîãî,­ чòî

ïðîèçîøëî­ïðàâîâîå­óñèëåíèå­íàøåãî­îáùåñòâà­è­ñóäåáíîé

âëàñòè,­ ñîçäàíà­âàжíàÿ­ïðåäïîñûëêà­ïðåâðàùåíèÿ­Êîíñòè-

òóöèè­â­äåéñòâóюùåå­ïðàâî,­ ãðàжäàíå­è­юðèäèчåñêèå­ëèöà

ïîëóчèëè­äîïîëíèòåëüíûå­ãàðàíòèè­â­çàùèòå­ñâîèõ­èíòåðå-

ñîâ.­

Çäåñü­õîчó­îáðàòèòü­âíèìàíèå­íà­òî,­чòî­â­ñîîòâåòñòâèè

ñ­ Êîíñòèòóöèîííûì­ çàêîíîì­ Ðåñïóáëèêè­ Тàäжèêèñòàí­ «О

Êîíñòèòóöèîííîì­ Ñóäå­ Ðåñïóáëèêè­ Тàäжèêèñòàí»­ ôèçèчå-

ñêèå­è­юðèäèчåñêèå­ëèöà­âïðàâå­äëÿ­îïðåäåëåíèÿ­ñîîòâåò-

ñòâèÿ­Êîíñòèòóöèè­îïðåäåëåííûõ­ïðàâîâûõ­àêòîâ­íåïîñðåä-

ñòâåííî­ îáðàùàòüñÿ­ â­ Êîíñòèòóöèîííûé­ Ñóä.­ ­ Иñõîäÿ­ èç

ïîëîжåíèÿ­óêàçàííîãî­Êîíñòèòóöèîííîãî­çàêîíà,­îчåíü­чàñòî

ôèçèчåñêèå­ è­ юðèäèчåñêèå­ ëèöà­ íàïðÿìóю­ îáðàùàюòñÿ­ â

Êîíñòèòóöèîííûé­Ñóä­Тàäжèêèñòàíà.­

Иç­ ïðàêòèêè­ äåÿòåëüíîñòè­ îðãàíà­ êîíñòèòóöèîííîãî

êîíòðîëÿ­ íàøåé­ ñòðàíû­ ìîжíî­ ïðèâåñòè­ íåñêîëüêî­ ïðèìå-

ðîâ,­ñîãëàñíî­êîòîðûì­íà­îñíîâàíèè îáðàùåíèé­ôèçèчåñêèõ

è­юðèäèчåñêèõ­ëèö­áûëî­âîçáóжäåíî­êîíñòèòóöèîííîå­ñóäî-

ïðîèçâîäñòâî,­ â­ чàñòíîñòè­ ïîñòàíîâëåíèåì­ Êîíñòèòóöèîí-

íîãî­Ñóäà­îñïàðèâàåìàÿ­íîðìà­çàêîíîäàòåëüñòâà­áûëà­ïðè-

çíàíà­íåêîíñòèòóöèîííîé.­

Тàê,­Пîñòàíîâëåíèåì­Êîíñòèòóöèîííîãî­Ñóäà­Ðåñïóáëè-

êè­Тàäжèêèñòàí­îò­27­ñåíòÿáðÿ­2013­ãîäà­íà­îñíîâàíèè­õîäà-

òàéñòâà­ãðàжäàíêè­Ñàèäîâîé­Í.À.­­чàñòü­2­ñòàòüè­363­Уãîëîâ-

íî-ïðîöåññóàëüíîãî­ êîäåêñà­ Ðåñïóáëèêè­ Тàäжèêèñòàí­ â

чàñòè,­ êàñàюùåéñÿ­ òîãî,­ чòî­ íå­ ïîäëåжèò­ îáжàëîâàíèю­ è

îïðîòåñòîâàíèю­âûíåñåííîå­â­õîäå­ñóäåáíîãî­ðàçáèðàòåëü-

Êîí­ôå­ðåí­öèÿ,­ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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12­Ñì.:­Эìîìàëè Ðàõìîí.­Âûñòóïëåíèå­íà­Ìåжäóíàðîäíîé­êîíôåðåíöèè­íà
òåìó­«Êîíñòèòóöèîííîå­ïðàâîñóäèå­–­ãàðàíòèÿ­îáåñïåчåíèÿ­âåðõîâåíñòâà
Êîíñòèòóöèè»,­ ïîñâÿùåííîé­ 20-ëåòèю­ îáðàçîâàíèÿ­ Êîíñòèòóöèîííîãî
Ñóäà­Ðåñïóáëèêè Тàäжèêèñòàí.­Äóøàíáå,­17­ñåíòÿáðÿ­2015­ãîäà.

13­Ñì.­Ýáçååâ­Б.Ñ.­Êîíñòèòóöèÿ.­Пðàâîâîå­ãîñóäàðñòâî.­Êîíñòèòóöèîííûé
Ñóä.­–­Ìîñêâà,­1997.­–­Ñ.­128.

11­ Ñì.:­ Ñáîðíèê­ ïîñòàíîâëåíèé­ Êîíñòèòóöèîííîãî­ Ñóäà­ Ðåñïóáëèêè
Тàäжèêèñòàí­(1996-2015).­–­Äóøàíáå:­«ÝÐ-ãðàô»,­2015.­–­Ñ.­342-351.
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ñòâà­ îïðåäåëåíèå­ (ïîñòàíîâëåíèå)­ â­ îòíîøåíèè­ èçáðàíèÿ,

èçìåíåíèÿ­ èëè­ îòìåíû­ ìåðû­ ïðåñåчåíèÿ­ áûëà­ ïðèçíàíà

íåêîíñòèòóöèîííîé,­òî­åñòü­íå­ñîîòâåòñòâóюùåé­­ñòàòüÿì­5,

14,­18­è­19­Êîíñòèòóöèè­Ðåñïóáëèêè­Тàäжèêèñòàí11.

Пðè­ðàññìîòðåíèè­äàííîãî­äåëà­Êîíñòèòóöèîííûé­Ñóä­ñ

óчåòîì­íîðì­ìåжäóíàðîäíîãî­ ïðàâà­è­ íàöèîíàëüíîãî­ çàêî-

íîäàòåëüñòâà­ îòíîñèòåëüíî­ áåñïðåïÿòñòâåííîãî­ îñóùåñòâ-

ëåíèÿ­ ãðàжäàíàìè­ ñâîèõ­ êîíñòèòóöèîííûõ­ ïðàâ­ óñòàíîâèë,

чòî­ëюáîé­ïîðÿäîê,­êîòîðûé­îãðàíèчèâàåò­ïðàâà­óчàñòíèêîâ

óãîëîâíîãî­ ïðîöåññà­ ïî­ çàùèòå­ èõ­ ïðîöåññóàëüíûõ­ ïðàâ­ è

ñòàíîâèòñÿ­ ïðåãðàäîé­ äëÿ­ îñóùåñòâëåíèÿ,­ â­ чàñòíîñòè,­ èõ

ïðàâ­ íà­ îáжàëîâàíèå­ ñóäåáíûõ­ àêòîâ,­ ñчèòàåòñÿ­ îãðàíèчè-

âàюùèì­ãàðàíòèю­íà ñóäåáíóю çàùèòó è­ïðàâî îáðàùåíèÿ â

ãîñóäàðñòâåííûå­ îðãàíû,­ óñòàíîâëåííûå­ Êîíñòèòóöèåé,

çàêîíàìè­è­ïðîöåññóàëüíûì­çàêîíîäàòåëüñòâîì­Ðåñïóáëèêè

Тàäжèêèñòàí.

Íà­îñíîâàíèè­äàííîãî­ïîñòàíîâëåíèÿ­Êîíñòèòóöèîííîãî

Ñóäà­ïàðëàìåíòîì­ñòðàíû­áûëè­âíåñåíû­èçìåíåíèÿ­â­чàñòü­2

ñòàòüè­ 363­ Уãîëîâíî-ïðîöåññóàëüíîãî­ êîäåêñà­ Ðåñïóáëèêè

Тàäжèêèñòàí,­è­íîðìà,­îãðàíèчèâàюùàÿ­ïðàâà­íà­îáжàëîâà-

íèå­è­îïðîòåñòîâàíèå­âûíåñåííîãî­â­õîäå­ñóäåáíîãî­ðàçáè-

ðàòåëüñòâà­ îïðåäåëåíèÿ­ (ïîñòàíîâëåíèÿ)­ â­ îòíîñèòåëüíî

èçáðàíèÿ,­ èçìåíåíèÿ­ èëè­ îòìåíû­ ìåðû­ ïðåñåчåíèÿ,­ áûëà

èñêëючåíà.­

Êàê­ ïîêàçûâàåò­ ñóùíîñòü­ êîíñòèòóöèîííîãî­ êîíòðîëÿ,

ïðèçíàâàÿ­íåêîíñòèòóöèîííîé­íîðìó­çàêîíà,­Êîíñòèòóöèîí-

íûé­Ñóä­îáåñïåчèâàåò­êîíñòèòóöèîííóю­çàêîííîñòü­â­ñòðàíå,

à­òàêжå­ñòàáèëüíîñòü­è­óñòîéчèâîñòü­íàöèîíàëüíîé­ïðàâîâîé

ñèñòåìû,­è­ýòèì­ïîëóчàåò­ïðàâîâóю­âîçìîжíîñòü­êîñâåííîãî

óчàñòèÿ­â­íîðìîòâîðчåñêîì­ïðîöåññå.­Äàííûé­îðãàí­â­îïðå-

äåëåííîì­ñìûñëå­îòûñêèâàåò,­òâîðèò­ïðàâî,­âëèÿåò­íà­âîëю

çàêîíîäàòåëÿ­è­ïðàâîïðèìåíèòåëÿ.

Пðåçèäåíò­Ðåñïóáëèêè­Тàäжèêèñòàí­óâàжàåìûé­Ýìîìà-

ëè­ Ðàõìîí,­ óäåëÿÿ­ îñîáîå­ âíèìàíèå­ ðîëè­ îðãàíà­ êîíñòèòó-

öèîííîãî­êîíòðîëÿ­â­îáåñïåчåíèè­êîíñòèòóöèîííîé­çàêîííî-

ñòè­â­ ñòðàíå,­ â­ ñâîåì­âûñòóïëåíèè­íà­Ìåжäóíàðîäíîé­ êîí-

ôåðåíöèè­íà­òåìó­«Êîíñòèòóöèîííîå­ïðàâîñóäèå­–­ãàðàíòèÿ
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îáåñïåчåíèÿ­ âåðõîâåíñòâà­ Êîíñòèòóöèè»,­ ïîñâÿùåííîé­ 20-

ëåòèю­ îáðàçîâàíèÿ­ Êîíñòèòóöèîííîãî­ Ñóäà­ Тàäжèêèñòàíà,

îòìåòèë:­ «Äåÿòåëüíîñòü­ Êîíñòèòóöèîííîãî­ Ñóäà­ èìååò

íåðàçðûâíóю­ñâÿçü­ñ­íîðìîòâîðчåñêîé­äåÿòåëüíîñòüю­ãîñó-

äàðñòâåííûõ­îðãàíîâ,­â­îñîáåííîñòè­çàêîíîäàòåëüíîãî­îðãà-

íà.­Иìåííî­ñ­ýòèì­ñâÿçàíî­òî,­чòî­íà­îñíîâå­ïîñòàíîâëåíèé­è

îïðåäåëåíèé­Êîíñòèòóöèîííîãî­Ñóäà­äåñÿòêè­çàêîíîäàòåëü-

íûõ­àêòîâ­áûëè­ïðèâåäåíû­â­ ñîîòâåòñòâèå­ñ­ âûñøåé öåëüю

Êîíñòèòóöèè­-­íåïðèêîñíîâåííîñòüю­ïðàâ­è­ñâîáîä­чåëîâåêà

è­ãðàжäàíèíà»12.

Êîíñòèòóöèîííûé­Ñóä­ÿâëÿåòñÿ­íå­òîëüêî­îñîáûì­ñóäåá-

íûì­îðãàíîì,­âõîäÿùèì­â­êàчåñòâå­ñîñòàâíîé­чàñòè­â­îáùóю

ñèñòåìó­ ñóäåáíîé­ âëàñòè­ ñîãëàñíî­ ñòàòüå­ 84­ Êîíñòèòóöèè

Тàäжèêèñòàíà,­íî­è­ïðåäñòàâëÿåò­ñîáîé­îäèí­èç­âûñøèõ­êîí-

ñòèòóöèîííûõ­ îðãàíîâ­ îäíîãî­ óðîâíÿ­ ñ­ âûñøèìè­ çâåíüÿìè

çàêîíîäàòåëüíîé­ è­ èñïîëíèòåëüíîé­ âëàñòè,­ чåðåç­ êîòîðûé

ñóäåáíàÿ­âëàñòü­ôàêòèчåñêè­óчàñòâóåò­â­áàëàíñå­âëàñòåé.

Оòíåñåíèå­îðãàíà­êîíñòèòóöèîííîãî­êîíòðîëÿ­ê­âûñøèì

îðãàíàì­ ãîñóäàðñòâåííîé­ âëàñòè­ îáóñëîâëåíî,­ ïðåжäå

âñåãî,­òåì,­чòî­åãî­ïîëíîìîчèÿ,­íàðÿäó­ñ­âûñøèìè­îðãàíàìè

çàêîíîäàòåëüíîé­è­èñïîëíèòåëüíîé­âëàñòè,­ïðåäóñìîòðåíû­â

Оñíîâíîì­Çàêîíå­ñòðàíû­(ñò.­89).­­

Оðãàí­ êîíñòèòóöèîííîãî­ êîíòðîëÿ­ îñóùåñòâëÿåò­ ñâîè

ïîëíîìîчèÿ­â­öåëÿõ­çàùèòû­îñíîâ­êîíñòèòóöèîííîãî­ñòðîÿ,

êîíñòèòóöèîííûõ­ ïðàâ­ è­ ñâîáîä­ чåëîâåêà­ è­ ãðàжäàíèíà,

îáåñïåчåíèÿ­âåðõîâåíñòâà­è­ïðÿìîãî­äåéñòâèÿ­Êîíñòèòóöèè.

Íàëèчèå­ó­Êîíñòèòóöèîííîãî­Ñóäà­øèðîêèõ­ïîëíîìîчèé

ïî­îáåñïåчåíèю­ïðÿìîãî­äåéñòâèÿ­Êîíñòèòóöèè­ïóòåì­ïðî-

öåäóðû­êîíñòèòóöèîííîãî­ñóäîïðîèçâîäñòâà­ïîçâîëÿåò­îõà-

ðàêòåðèçîâàòü­åãî­êàê­âàжíûé­ýëåìåíò­ïîëèòèчåñêîé­ñèñòå-

ìû,­ ÿâëÿюùèéñÿ­ чàñòüю­ ìåõàíèçìà­ åå­ ñàìîðåãóëÿöèè­ è

ñàìîðàçâèòèÿ­ è­ ñëóжàùèé­ îáåñïåчåíèю­ ïîëèòèчåñêîé

îáñòàíîâêè­ è­ ðàçâèòèю­ ïîëèòèчåñêèõ­ ïðîöåññîâ­ â­ ðàìêàõ

Êîíñòèòóöèè13.­

Êîí­ôå­ðåí­öèÿ,­ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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Êîíñòèòóöèîííûé­ Ñóä,­ îñóùåñòâëÿÿ­ ñâîè­ ïîëíîìîчèÿ,

ðàçâèâàåò­ êîíñòèòóöèîííî-ïðàâîâóю­ äîêòðèíó­ ìîòèâàöèåé

ïðèíÿòûõ­èì­ðåøåíèé,­óòîчíÿåò­ñìûñë­è­ñîäåðжàíèå­êîíñòè-

òóöèîííûõ­ íîðì,­ îáåñïåчèâàåò­ ðåàëèçóåìîñòü­ Оñíîâíîãî

Çàêîíà.

Â­ ñîîòâåòñòâèè­ ñ­ ïîëíîìîчèÿìè­ è­ ïðàâîâûì­ ñòàòóñîì

îðãàíà­ êîíñòèòóöèîííîãî­ êîíòðîëÿ­ îí­ çàíèìàåò­ îñîáîå

ìåñòî­ â­ ñèñòåìå­ ðàçäåëåíèÿ­ âëàñòåé,­ à­ òàêжå­ â­ ñèñòåìå

ñóäåáíîé­âëàñòè­è­ÿâëÿåòñÿ­âàжíåéøèì­ïîëèòèêî-ïðàâîâûì

èíñòèòóòîì,­ïîñêîëüêó­åãî­ðåøåíèå­èìååò­íå­òîëüêî­ïðàâî-

âîå,­íî­è­ïîëèòèчåñêîå­çíàчåíèå.­Ðåøåíèÿ­Êîíñòèòóöèîííîãî

Ñóäà­ ïî­ ñâîåé­ юðèäèчåñêîé­ ñèëå­ îáùåîáÿçàòåëüíû­ è­ íå

ìîãóò­áûòü­îòìåíåíû­èëè­ïðåîäîëåíû.­

Оðãàí­ ñóäåáíîãî­ êîíñòèòóöèîííîãî­ êîíòðîëÿ­ «íåëüçÿ

îòîжäåñòâëÿòü­â­ïîëíîé­ìåðå­ñ­ òðàäèöèîííûìè­ñóäåáíûìè

ôóíêöèÿìè,­ òàê­ êàê­ ýòî­ îäíîâðåìåííî­ è­ ïîëèòèчåñêàÿ­ äåÿ-

òåëüíîñòü,­îñóùåñòâëÿåìàÿ­â­юðèñäèêöèîííîé­ôîðìå»14.­­

Иñõîäÿ­ èç­ ýòîãî,­ ïðè­ îòïðàâëåíèè­ êîíñòèòóöèîííîãî

ñóäîïðîèçâîäñòâà­îðãàí­êîíñòèòóöèîííîãî­êîíòðîëÿ­äîëжåí

âîçäåðжèâàòüñÿ­ îò­ óñòàíîâëåíèÿ­ è­ èññëåäîâàíèÿ­ ôàêòèчå-

ñêèõ­ îáñòîÿòåëüñòâ,­ åñëè­ ýòî­ âõîäèò­ â­ êîìïåòåíöèю­äðóãèõ

ñóäîâ­èëè­îðãàíîâ.­

Êîíñòèòóöèîííûé­Ñóä­Ðåñïóáëèêè­Тàäжèêèñòàí,­ÿâëÿÿñü

íåîòъåìëåìûì­ àòðèáóòîì­ äåìîêðàòèчåñêîãî­ ïðàâîâîãî

ãîñóäàðñòâà,­ íàðÿäó­ ñ­ óñòàíîâëåíèåì­ ñîîòâåòñòâèÿ­ íîðìà-

òèâíûõ­ïðàâîâûõ­àêòîâ­Êîíñòèòóöèè,­èñõîäÿ­èç­ñâîèõ­ïîëíî-

ìîчèé,­ òàêжå­ ðàçðåøàåò­ ñïîðû­ ìåжäó­ ãîñóäàðñòâåííûìè

îðãàíàìè­îòíîñèòåëüíî­èõ­êîìïåòåíöèè.­

Êîíñòèòóöèîííûì­Ñóäîì­ñïîðû­î­êîìïåòåíöèè­ðàññìàò-

ðèâàюòñÿ­è­ðàçðåøàюòñÿ­ñ­ïîçèöèè­êîíñòèòóöèîííîãî­ïðèí-

öèïà­ ðàçäåëåíèÿ­ âëàñòåé­ è­ ðàçãðàíèчåíèÿ­ êîìïåòåíöèè

ìåжäó­ãîñóäàðñòâåííûìè­îðãàíàìè­â­öåëÿõ­ñîõðàíåíèÿ­óñòà-

íîâëåííîãî­áàëàíñà­èíòåðåñîâ­è­èõ­ïðàâîìîчèé.

Ñóáъåêòàìè­îáðàùåíèÿ­â­Êîíñòèòóöèîííûé­Ñóä­ïî­ðàç-

ðåøåíèю­ñïîðîâ­î­êîìïåòåíöèè­ÿâëÿюòñÿ­òîëüêî­îðãàíû­ïóá-

ëèчíîé­ âëàñòè,­ è­ ïðåäìåòîì­ îáðàùåíèÿ­ â­ òàêèõ­ ñïîðàõ
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ÿâëÿåòñÿ­ ðàçðåøåíèå­ ïðîòèâîðåчèÿ­ â­ ïîçèöèÿõ­ ñòîðîí­ î

ïðèíàäëåжíîñòè­ïîëíîìîчèÿ­òîìó­èëè­èíîìó­ãîñóäàðñòâåí-

íîìó­îðãàíó.­

Â­ñâÿçè­ñ­òåì,­чòî­îðãàíû­êîíñòèòóöèîííîãî­êîíòðîëÿ­âñå-

ãäà­ ðàññìàòðèâàюò­ âîïðîñû,­ îòíîñÿùèåñÿ­ ê­ ïðàâó,­ â­ ñëóчàå

ðåøåíèÿ­ñïîðà­î­êîìïåòåíöèè­ìåжäó­ãîñóäàðñòâåííûìè­îðãà-

íàìè­èñïîëüçóюòñÿ­ïðàâîâûå­ñðåäñòâà­ðàçðåøåíèÿ­ñïîðîâ.­

Ýòî­ ÿâëÿåòñÿ­ ôàêòîì­ òîãî,­ чòî­ ïîñðåäñòâîì­ êîíñòèòó-

öèîííîãî­ êîíòðîëÿ,­ îñóùåñòâëÿåìîãî­ â­ ïîðÿäêå­ êîíñòèòó-

öèîííîãî­ñóäîïðîèçâîäñòâà,­îáåñïåчèâàåòñÿ­ãàðàíòèÿ­óäåð-

жàíèÿ­âëàñòåé­â­ãðàíèöàõ­èõ­êîìïåòåíöèè,­ïðåäóñìîòðåííîé

Оñíîâíûì­Çàêîíîì­ñòðàíû­íà­îñíîâå­ïðèíöèïà­ðàçäåëåíèÿ

âëàñòåé.

Êîíñòèòóöèÿ,­âîçëàãàÿ­íà­Êîíñòèòóöèîííûé­Ñóä­ôóíêöèè

âûñøåãî­ñóäåáíîãî­îðãàíà,­îñóùåñòâëÿюùåãî­êîíòðîëü­êîí-

ñòèòóöèîííîñòè,­ òåì­ ñàìûì­ îáÿçûâàåò­ ïðîâåðÿòü­ çàêîíû­ è

êîìïåòåíöèю­ãîñóäàðñòâåííûõ­îðãàíîâ­ñ­òîчêè­çðåíèÿ­óñòà-

íîâëåííîãî­åю­ðàçäåëåíèÿ­âëàñòåé15.

Êîíñòèòóöèîííûé­ Ñóä­ Тàäжèêèñòàíà­ òàêжå­ îáëàäàåò

ïîëíîìîчèÿìè­­ðàññìîòðåíèÿ­ïðîåêòîâ­èçìåíåíèé­è­äîïîë-

íåíèé,­ âíîñèìûõ­ â­ Êîíñòèòóöèю­ Ðåñïóáëèêè­ Тàäжèêèñòàí,

ïðîåêòîâ­­çàêîíîâ­è­äðóãèõ­âîïðîñîâ,­âûíåñåííûõ­íà­âñåíà-

ðîäíûé­ ðåôåðåíäóì,­ è­ ïî­ ýòèì­ âîïðîñàì­ ïðèíèìàåò

çàêëючåíèÿ.­

Äàííîå­ ïîëíîìîчèå­ ÿâëÿåòñÿ­ âàжíûì­ èíñòðóìåíòîì

îáåñïåчåíèÿ­çàùèòû,­à­òàêжå­ñîáëюäåíèÿ­è­ðåàëèçàöèè­êîí-

ñòèòóöèîííîãî­ïðèíöèïà­ðàçäåëåíèÿ­âëàñòåé,­ïîñêîëüêó­ïðè

ðàññìîòðåíèè­ïðîåêòîâ­èçìåíåíèé­è­äîïîëíåíèé,­âíîñèìûõ

â­Êîíñòèòóöèю,­Êîíñòèòóöèîííûì­Ñóäîì­âñÿчåñêè­èñêëючà-

åòñÿ­ âîçìîжíîñòü­ íàðóøåíèÿ­ áàëàíñà­ ïðèíöèïà­ ñäåðжåê­ è

ïðîòèâîâåñîâ­ìåжäó­âëàñòÿìè.­­

Â­ öåëîì­ ðàçäåëåíèå­ âëàñòåé­ ÿâëÿåòñÿ­ îñíîâîïîëàãàю-

ùèì­ïðèíöèïîì­êîíñòèòóöèîíàëèçìà,­è­îðãàí­êîíñòèòóöèîí-

íîãî­êîíòðîëÿ,­ïîñðåäñòâîì­ñâîèõ­­ïîëíîìîчèé­îñóùåñòâëÿÿ

îõðàíó­ Êîíñòèòóöèè,­ îäíîâðåìåííî­ îáåñïåчèâàåò­ çàùèòó

Êîí­ôå­ðåí­öèÿ,­ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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ïðèíöèïà­ ðàçäåëåíèÿ­ âëàñòåé­ êàê­ îäíó­ èç­ îñíîâ­ êîíñòèòó-

öèîííîãî­ñòðîÿ.­

Êîíñòèòóöèîííûé­Ñóä,­âûñòóïàÿ­â­êàчåñòâå­ýôôåêòèâíî-

ãî­ìåõàíèçìà­­îõðàíû­Êîíñòèòóöèè,­ðàññìàòðèâàåò­êîíñòèòó-

öèîííûå­ ñïîðû,­ îáåñïåчèâàåò­ ðåàëüíîå­ ñîáëюäåíèå ïðèí-

öèïà­ðàçäåëåíèÿ­âëàñòåé­îðãàíàìè­ãîñóäàðñòâåííîé­âëàñòè

ïðè­ðåàëèçàöèè­ñâîèõ­ïîëíîìîчèé.­

Ðåøàюùåå­çíàчåíèå­îðãàíà­êîíñòèòóöèîííîãî­êîíòðîëÿ

â­ ðåàëèçàöèè­ ïðèíöèïà­ ðàçäåëåíèÿ­ âëàñòåé,­ à­ çíàчèò­ è­ â

ñèñòåìå­ñäåðжåê­è­ïðîòèâîâåñîâ­â­îñíîâíîì­îïðåäåëÿåòñÿ

åãî­ ôóíêöèåé­ êîíñòèòóöèîííîãî­ êîíòðîëÿ,­ ò.å.­ ñóäåáíîãî

êîíòðîëÿ­ çà­ ñîîòâåòñòâèåì­ íîðìàòèâíûõ­ ïðàâîâûõ­ àêòîâ

Êîíñòèòóöèè.

Иñõîäÿ­èç­òîãî,­чòî­â­ãîñóäàðñòâå­âçàèìîäåéñòâèå­ìåжäó

îñíîâíûìè­ãîñóäàðñòâåííûìè­èíñòèòóòàìè­ÿâëÿåòñÿ­êëючå-

âûì­ âîïðîñîì,­ ñåãîäíÿ,­ íåçàâèñèìî­ îò­ ðàçâèòèÿ­ êîíñòèòó-

öèîííî-ïðàâîâûõ­ èíñòèòóòîâ,­ îáåñïåчèâàюùèõ­ ðåàëèçàöèю

ïðèíöèïà­ðàçäåëåíèÿ­âëàñòåé,­ âñå­åùå­íåîáõîäèìî­ïðèíÿ-

òèå­ ìåð,­ íàïðàâëåííûõ­ íà­ âñåìåðíóю­ äåìîêðàòèçàöèю

ñèñòåìû­îðãàíèçàöèè­è­ôóíêöèîíèðîâàíèÿ­ãîñóäàðñòâåííîé

âëàñòè.
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À. Цалиåв 

Пðåäñåäàòåëь Êîíñòèòóöèîííîãî Ñóäà 
Ðåñïóáëèêè Ñåвåðíàÿ Оñåòèÿ-Àëàíèÿ, 

÷ëåí Пðåзèäèóìà Ñîвåòà ñóäåй ÐФ, ä.þ.í., 
ïðîфåññîð, зàñëóжåííый þðèñò ÐФ

Оá­îáåñïåчåíèè­ãàðàíòèé­âåðхîâåíñòâà­

êîíñòèòóöèé­(óñòàâîâ)­

ñóáъåêòîâ­Ðîññèéñêîé­Фåäåðàöèè

Âåðõîâåíñòâî­–­îäíî­èç­âàжíåéøèõ­юðèäèчåñêèõ­ñâîéñòâ
êîíñòèòóöèè.­Оíî­ÿâëÿåòñÿ­òåì­ñòåðжíåì,­íà­êîòîðîì­ôîðìè-
ðóåòñÿ­ ñòàáèëüíîñòü­ êàê­ ôåäåðàëüíîé,­ òàê­ è­ ðåãèîíàëüíîé
ïðàâîâîé­ñèñòåìû.­Åãî­ìîжíî­îòíåñòè­òàêжå­ê­âàжíûì­ïðèí-
öèïàì­ïðàâîâîãî­ãîñóäàðñòâà,­ïîñòóëèðóюùèì­âåðõîâåíñòâî
êîíñòèòóöèè­ â­ ñèñòåìå­ íîðìàòèâíûõ­ ïðàâîâûõ­ àêòîâ,­ ò.å.­ åå
âûñøóю­ юðèäèчåñêóю­ ñèëó,­ ïðÿìîå­ íåïîñðåäñòâåííîå­ äåé-
ñòâèå.­Бåç­ýòîãî­ñâîéñòâà­êîíñòèòóöèè­íåâîçìîжíî­ôîðìèðî-
âàíèå­ êîíñòèòóöèîíàëèçìà­ êàê­ ïðàâîâîãî­ ÿâëåíèÿ,­ è­ èìåííî
ïîýòîìó­â­ñò.­15­Êîíñòèòóöèè­ÐФ­ïðåäóñìàòðèâàåòñÿ,­чòî­îíà
èìååò­âûñøóю­юðèäèчåñêóю­ñèëó­è­ïðÿìîå­äåéñòâèå­è­ïðèìå-
íÿåòñÿ­íà­âñåé­òåððèòîðèè­Ðîññèè.­

Пðèíöèï­ âåðõîâåíñòâà­ êîíñòèòóöèè­ ïðåäîïðåäåëÿåò­ íå
òîëüêî­ åå­ìåñòî­ â­ ïðàâîâîé­ ñèñòåìå­ ñòðàíû,­ íî­ è­ êîíñòèòó-
öèîííóю­ïðèîðèòåòíîñòü­â­îáùåñòâå­è­ãîñóäàðñòâå,­îðèåíòè-
ðîâàííóю­ íà­ óâàжåíèå,­ ïðèçíàíèå­ è­ ñîáëюäåíèå­ ïîëîжåíèé
êîíñòèòóöèè­âñåìè­óчàñòíèêàìè­îáùåñòâåííûõ­îòíîøåíèé.­

Â­ëèòåðàòóðå­ñóùåñòâóåò­ðàçíîå­ïîíèìàíèå­âåðõîâåíñòâà
êîíñòèòóöèè.­ Ìíîãèå­ àâòîðû­ ïîëàãàюò,­ чòî­ îíî­ îçíàчàåò­ åå
âûñøóю­юðèäèчåñêóю­ñèëó­ïî­îòíîøåíèю­êî­âñåì­èíûì­íîð-
ìàòèâíûì­ àêòàì.­ Ñ­ ýòèì­ óòâåðжäåíèåì­ ìîжíî­ ñîãëàñèòüñÿ,
åñëè­ðåчü­èäåò­îá­óíèòàðíîì­ãîñóäàðñòâå,­îäíàêî­â­ôåäåðà-
òèâíîì­ ãîñóäàðñòâå­ äàííîå­ èëè­ àíàëîãèчíîå­ óòâåðжäåíèå­ î
òîì,­чòî­«âåðõîâåíñòâî­Êîíñòèòóöèè­ÐФ­è­ôåäåðàëüíûõ­çàêî-

Êîí­ôå­ðåí­öèÿ,­ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà
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1­ Êîíñòèòóöèîííîå­ïðàâî­Ðîññèéñêîé­Фåäåðàöèè:­êóðñ­ëåêöèé.­Â 9­ò.­-­Ì.,
2005.­Т.­ 1.­Оñíîâû­ òåîðèè­ êîíñòèòóöèîííîãî­ïðàâà.­Ì.П.­Àâäååíêîâà.,
Ю.À.­Äìèòðèåâ.­-­Ñ.­208.­

2 Êîðîвèíñêèõ Д.Ñ., Дîðîíèíà О.Н. Ñèñòåìà­ ïðàâîâîé­ îõðàíû­ Êîíñòè-
òóöèè­ Ðîññèéñêîé­ Фåäåðàöèè­ //­ Ãîñóäàðñòâåííàÿ­ âëàñòü­ è­ ìåñòíîå
ñàìîóïðàâëåíèå.­2005.­№­5.­-­Ñ.­17.

3­­­Ñì.­Пîñòàíîâëåíèå­Êîíñòèòóöèîííîãî­Ñóäà­ÐФ­îò­4­àïðåëÿ­2002­ã.­№­8-П
«Пî­ äåëó­ î­ î­ ïðîâåðêå­ êîíñòèòóöèîííîñòè­ îòäåëüíûõ­ ïîëîжåíèé
Фåäåðàëüíîãî­çàêîíà­«Оá­îáùèõ­ïðèíöèïàõ­îðãàíèçàöèè­çàêîíîäàòåëü-
íûõ­(ïðåäñòàâèòåëüíûõ)­è­èñïîëíèòåëüíûõ­îðãàíîâ­ãîñóäàðñòâåííîé­âëà-
ñòè­ ñóáъåêòîâ­ Ðîññèéñêîé­ Фåäåðàöèè»­ â­ ñâÿçè­ ñ­ çàïðîñàìè
Ãîñóäàðñòâåííîãî­ Ñîáðàíèÿ­ (Иë­ Тóìýí)­ Ðåñïóáëèêè­ Ñàõà­ (Яêóòèÿ)­ è
Ñîâåòà­Ðåñïóáëèêè­Ãîñóäàðñòâåííîãî­Ñîâåòà­-­Хàñý­Ðåñïóáëèêè­Àäûãåÿ».
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íîâ­ îçíàчàåò­ èõ­ ïðèîðèòåò­ ïåðåä­ àêòàìè­ ñóáъåêòîâ­ Фåäå-
ðàöèè1 ïðåäñòàâëÿåòñÿ­ñïîðíûì­áåç­ñîîòâåòñòâóюùèõ­îãîâî-
ðîê.­Тàê,­ч.­6­ñò.­76­Êîíñòèòóöèè­ÐФ­óñòàíàâëèâàåò,­чòî­«â­ñëó-
чàå­ïðîòèâîðåчèÿ­ìåжäó­ôåäåðàëüíûì­çàêîíîì­è­íîðìàòèâ-
íûì­ïðàâîâûì­àêòîì­ñóáъåêòà­ÐФ,­èçäàííûì­â­ñîîòâåòñòâèè­ñ
ч.­4­íàñòîÿùåé­ñòàòüè,­äåéñòâóåò­íîðìàòèâíûé­ïðàâîâîé­àêò
ñóáъåêòà­ ÐФ».­ Ñëåäîâàòåëüíî,­ óòâåðжäåíèå­ î­ âåðõîâåíñòâå
Êîíñòèòóöèè­ÐФ­ïåðåä­âñåìè­ïðàâîâûìè­àêòàìè­âåðíî­ñ­óчå-
òîì­äàííîãî­ïîëîжåíèÿ­ñò.­76­Оñíîâíîãî­Çàêîíà­ñòðàíû.­

Ãîâîðÿ­ î­ âåðõîâåíñòâå­ êîíñòèòóöèè­ èëè­ óñòàâà­ ñóáъåêòà
ÐФ,­íåîáõîäèìî­òàêжå­èìåòü­â­âèäó­äàííóю­ñòàòüю­Êîíñòèòóöèè
ÐФ­ â­ чàñòè­ òîãî,­ чòî­ «âíå­ ïðåäåëîâ­ âåäåíèÿ­ Ðîññèéñêîé
Фåäåðàöèè,­ ñîâìåñòíîãî­ âåäåíèÿ­ Ðîññèéñêîé­ Фåäåðàöèè­ è
ñóáъåêòîâ­ Ðîññèéñêîé­Фåäåðàöèè­ ðåñïóáëèêè,­ êðàÿ,­ îáëàñòè,
ãîðîäà­ôåäåðàëüíîãî­çíàчåíèÿ,­àâòîíîìíàÿ­îáëàñòü­è­àâòîíîì-
íûå­ îêðóãà­ îñóùåñòâëÿюò­ ñîáñòâåííîå­ ïðàâîâîå­ ðåãóëèðîâà-
íèå,­âêëючàÿ­ïðèíÿòèå­çàêîíîâ­è­èíûõ­íîðìàòèâíûõ­ïðàâîâûõ
àêòîâ»­(ч.­4).­Иìåííî­â­ðàìêàõ­ýòîãî­ïðàâîâîãî­ïîëÿ­ðàññìàòðè-
âàåòñÿ­òåìà,­âûíåñåííàÿ­â­çàãîëîâîê­ìîåãî­âûñòóïëåíèÿ.­

Ãàðàíòèÿìè­îáåñïåчåíèÿ­âåðõîâåíñòâà­ôåäåðàëüíîé­êîí-
ñòèòóöèè­è­êîíñòèòóöèè­(óñòàâà)­ñóáъåêòà­Фåäåðàöèè­ÿâëÿюò-
ñÿ­ðàçëèчíûå­îðãàíû­ãîñóäàðñòâåííîé­âëàñòè.­Оñîáîå­ìåñòî
ñðåäè­ íèõ­ çàíèìàюò­ îðãàíû­ êîíñòèòóöèîííîãî­ êîíòðîëÿ.­ Â
ôåäåðàòèâíûõ­ ãîñóäàðñòâàõ,­ êàêîâûì­ ÿâëÿåòñÿ­ Ðîññèÿ,­ ýòî
Êîíñòèòóöèîííûé­Ñóä­ÐФ­è­êîíñòèòóöèîííûå­(óñòàâíûå)­ñóäû
ñóáъåêòîâ­ÐФ.­

Фîðìû­îáåñïåчåíèÿ­ ãàðàíòèé­âåðõîâåíñòâà­êîíñòèòóöèé
(óñòàâîâ)­ñóáъåêòîâ­ÐФ­êîíñòèòóöèîííûìè­(óñòàâíûìè)­ñóäà-
ìè­ïðàêòèчåñêè­ñîâïàäàюò­ñ­èõ­ïîëíîìîчèÿìè.­Ê­ïîñëåäíèì,
ñîãëàñíî­ч.­1­ñò.­27­Фåäåðàëüíîãî­êîíñòèòóöèîííîãî­çàêîíà­îò
31­ äåêàáðÿ­ 1996­ ãîäà­ №­ 1-ФÊÇ­ «О­ ñóäåáíîé­ ñèñòåìå
Ðîññèéñêîé­Фåäåðàöèè»,­îòíîñÿòñÿ:­ðàññìîòðåíèå­âîïðîñîâ
ñîîòâåòñòâèÿ­ çàêîíîâ­ ñóáъåêòà­ ÐФ,­ íîðìàòèâíûõ­ ïðàâîâûõ
àêòîâ­îðãàíîâ­ãîñóäàðñòâåííîé­âëàñòè­ñóáъåêòà­ÐФ,­îðãàíîâ
ìåñòíîãî­ ñàìîóïðàâëåíèÿ­ ñóáъåêòà­ ÐФ­ êîíñòèòóöèè­ (óñòàâó)
ñóáъåêòà­ÐФ,­ à­ òàêжå­ òîëêîâàíèå­ êîíñòèòóöèè­ (óñòàâà)­ ñóáъ-
åêòà­ÐФ.­Êàê­ýòè,­òàê­è­äðóãèå­ïîëíîìîчèÿ,­ïðåäóñìîòðåííûå
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â­çàêîíàõ­î­êîíñòèòóöèîííûõ­(óñòàâíûõ)­ñóäàõ,­íàïðàâëåíû­íà
îáåñïåчåíèå­ ãàðàíòèé­ âåðõîâåíñòâà­ êîíñòèòóöèé­ (óñòàâîâ)
ñóáъåêòîâ­ÐФ.­

Äåÿòåëüíîñòü­êîíñòèòóöèîííûõ­ (óñòàâíûõ)­ñóäîâ­ñïîñîá-
ñòâóåò­ òàêжå­ îáåñïåчåíèю­ ãàðàíòèé­ âåðõîâåíñòâà
Êîíñòèòóöèè­ ÐФ.­ Тàê,­ Êîíñòèòóöèîííûé­ çàêîí­ Чåчåíñêîé
Ðåñïóáëèêè­ îò­ 24­ìàÿ­ 2006­ ã.­№­2-ÐÊÇ­ «О­Êîíñòèòóöèîííîì
Ñóäå­ Чåчåíñêîé­ Ðåñïóáëèêè»­ ïðÿìî­ ïðåäóñìàòðèâàåò­ îáåñ-
ïåчåíèå­èì­âåðõîâåíñòâà­è­ïðÿìîãî­äåéñòâèÿ­Êîíñòèòóöèè­ÐФ
(ч.­1­ñò.­3).­Íà­ïåðâûé­âçãëÿä­êàжåòñÿ,­чòî­äàííàÿ­çàäàчà­âûõî-
äèò­ çà­ ïðåäåëû­ ñòàòóñà­ è­ ïîëíîìîчèé­ êîíñòèòóöèîííîãî
(óñòàâíîãî)­ ñóäà­ ñóáъåêòà­ ÐФ.­ Оäíàêî,­ êàê­ ïðàâèëüíî­ îòìå-
чàюò­ íåêîòîðûå­ ñïåöèàëèñòû,­ «êîíñòèòóöèîííàÿ­ (óñòàâíàÿ)
юñòèöèÿ­â­ñóáъåêòàõ­ÐФ­òàêжå­ìîжåò­áûòü­âêëючåíà­â­ìåõà-
íèçì­ïðàâîâîé­îõðàíû­ôåäåðàëüíîé­Êîíñòèòóöèè,­ïîñêîëüêó
êîíñòèòóöèîííûå­ (óñòàâíûå)­ ñóäû­ òàêжå­ îáÿçàíû­ îáåñïåчè-
âàòü­ñîáëюäåíèå­êîíñòèòóöèîííûõ­íîðì»2.­Пðèäÿ­ê­âûâîäó­î
íåñîîòâåòñòâèè­Êîíñòèòóöèè­ÐФ­çàêîíà,­ïîäëåжàùåãî­ïðèìå-
íåíèю­ â­ äåëå,­ êîíñòèòóöèîííûé­ (óñòàâíûé)­ ñóä­ìîжåò­ îáðà-
òèòüñÿ­ ñ­ çàïðîñîì­ â­ Êîíñòèòóöèîííûé­Ñóä­ÐФ­â­ ïîðÿäêå­ ñò.
125­(ч.­4)­Êîíñòèòóöèè­ÐФ.­Тàêàÿ­ïðàâîâàÿ­ïîçèöèÿ­ñôîðìóëè-
ðîâàíà­Êîíñòèòóöèîííûì­Ñóäîì­ÐФ3.

Ñòàòèñòèêà­ñâèäåòåëüñòâóåò,­чòî­äî­íàñòîÿùåãî­âðåìåíè
óêàçàííûìè­ñóäåáíûìè­îðãàíàìè­â­òåõ­ñóáъåêòàõ,­ãäå­îíè­ñîç-
äàíû,­âûíåñåíî­áîëåå­òûñÿчè­ðåøåíèé­â­çàùèòó­âåðõîâåíñòâà
íîðì­êîíñòèòóöèé­(óñòàâîâ)­ñóáъåêòîâ­ÐФ.­Åñëè­èìåòü­â­âèäó
äåÿòåëüíîñòü­ Êîíñòèòóöèîííîãî­ Ñóäà­ Ðåñïóáëèêè­ Ñåâåðíàÿ
Оñåòèÿ-Àëàíèÿ,­òî­çà­12­ëåò­åãî­ñóùåñòâîâàíèÿ­ðàññìîòðåíî
áîëåå­чåì­600­îáðàùåíèé.­Пî­ïîäâåäîìñòâåííûì­Ñóäó­âûíå-
ñåíî­74­ðåøåíèÿ,­ñðåäè­êîòîðûõ­íåìàëî­òàêèõ,­êîòîðûå­ñûãðà-
ëè­ çàìåòíóю­ ðîëü­ â­ îáåñïåчåíèè­ ãàðàíòèè­ âåðõîâåíñòâà
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4­­­Ñì.:­Êîíñòèòóöèÿ­Ðåñïóáëèêè­Ñåâåðíàÿ­Оñåòèÿ-Àëàíèÿ­è­åå­òîëêîâàíèå
Êîíñòèòóöèîííûì­ Ñóäîì­ Ðåñïóáëèêè­ Ñåâåðíàÿ­ Оñåòèÿ-Àëàíèÿ.
Âëàäèêàâêàç:­ Êîíñòèòóöèîííûé­ Ñóä­ Ðåñïóáëèêè­ Ñåâåðíàÿ­ Оñåòèÿ-
Àëàíèÿ.­2014.

5­­­Ñì.­Пîñòàíîâëåíèå­Êîíñòèòóöèîííîãî­Ñóäà­ÐФ­îò­18­èюëÿ­2003­ã.­№­13-
П­«Пî­äåëó­î­ïðîâåðêå­êîíñòèòóöèîííîñòè­ïîëîжåíèé­ñòàòåé­115­è­231
ÃПÊ­ÐÑФÑÐ,­ñòàòåé­26,­251­è­253­ÃПÊ­Ðîññèéñêîé­Фåäåðàöèè,­ñòàòåé­1,
21­è­22­Фåäåðàëüíîãî­çàêîíà­«О­ïðîêóðàòóðå­Ðîññèéñêîé­Фåäåðàöèè»­â
ñâÿçè­ñ­çàïðîñàìè­Ãîñóäàðñòâåííîãî­Ñîáðàíèÿ­–­Êóðóëòàÿ­Ðåñïóáëèêè
Бàøêîðòîñòàí,­ Ãîñóäàðñòâåííîãî­ Ñîâåòà­ Ðåñïóáëèêè­ Тàòàðñòàí­ è
Âåðõîâíîãî­Ñóäà­Ðåñïóáëèêè­Тàòàðñòàí».

6­ Êëèшàñ À.À. Êîíñòèòóöèîííûé­êîíòðîëü­è­êîíñòèòóöèîííîå­ïðàâîñóäèå­çà-
ðóáåжíûõ­ñòðàí.­Ñðàâíèòåëüíî-ïðàâîâîå­èññëåäîâàíèå.­-­Ì.,­2007.­-­Ñ.­307.
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Êîíñòèòóöèè­Ðåñïóáëèêè­Ñåâåðíàÿ­Оñåòèÿ-Àëàíèÿ.­Оñîáåííî
ýòî­êàñàåòñÿ­äåë­î­òîëêîâàíèè­íîðì­Êîíñòèòóöèè­Ðåñïóáëèêè
Ñåâåðíàÿ­Оñåòèÿ-Àëàíèÿ.­Оñóùåñòâëÿÿ­òîëêîâàíèå,­Êîíñòèòó-
öèîííûé­ Ñóä­ îáåñïåчèâàåò­ íå­ òîëüêî­ âåðõîâåíñòâî­ è­ íåïî-
ñðåäñòâåííîå­äåéñòâèå­Êîíñòèòóöèè,­íî­òàêжå­åäèíñòâî­è­ñòà-
áèëüíîñòü­êîíñòèòóöèîííîé­çàêîííîñòè.­Çà­ïåðèîä­ñ­2003­ãîäà
ïî­ íàñòîÿùåå­ âðåìÿ­ Êîíñòèòóöèîííûì­ Ñóäîì­ ðåñïóáëèêè
âûíåñåíî­ 10­ ïîñòàíîâëåíèé­ î­ òîëêîâàíèè­ ïîëîжåíèé
Êîíñòèòóöèè­ Ðåñïóáëèêè­ Ñåâåðíàÿ­ Оñåòèÿ-Àëàíèÿ4.­ Ñðåäè
íèõ,­â­чàñòíîñòè,­íîðìû­î­ïîðÿäêå­èçìåíåíèÿ­àäìèíèñòðàòèâ-
íûõ­ ãðàíèö­ ìåжäó­ ðåñïóáëèêîé­ è­ èíûìè­ ñóáъåêòàìè­ ÐФ;­ î
ïðàâå­ ãðàжäàí­ ñîáèðàòüñÿ­ ìèðíî,­ áåç­ îðóжèÿ,­ ïðîâîäèòü
ñîáðàíèÿ,­ ìèòèíãè­ è­ äåìîíñòðàöèè,­ øåñòâèÿ­ è­ ïèêåòèðîâà-
íèå;­î­ðàçãðàíèчåíèè­ïîëíîìîчèé­ìåжäó­ñóáъåêòàìè­çàêîíî-
äàòåëüíîé­ èíèöèàòèâû;­ î­ ïîðÿäêå­ îïóáëèêîâàíèÿ­ íîðìàòèâ-
íûõ­ïðàâîâûõ­àêòîâ,­çàòðàãèâàюùèõ­ïðàâà,­ñâîáîäû­è­îáÿçàí-
íîñòè­чåëîâåêà­è­ãðàжäàíèíà­è­äð.

Íà­ìîé­âçãëÿä,­ñâîåîáðàçíóю­ôîðìó­îáåñïåчåíèÿ­ãàðàí-
òèé­ âåðõîâåíñòâà­ êîíñòèòóöèé­ (óñòàâîâ)­ ñóáъåêòîâ­ ÐФ­ ïî
îòíîøåíèю­ ê­ äðóãèì­ ðåãèîíàëüíûì­ íîðìàòèâíûì­ ïðàâîâûì
àêòàì­ îñóùåñòâëÿåò­ òàêжå­ Êîíñòèòóöèîííûé­ Ñóä­ ÐФ.­ Тàê,­ â
Пîñòàíîâëåíèè­îò­18­èюëÿ­2003­ ã.­№­13-П­Êîíñòèòóöèîííûé
Ñóä­ÐФ­óêàçàë,­чòî­êîíñòèòóöèè­è­óñòàâû­ñóáъåêòîâ­ÐФ,­â­îòëè-
чèå­îò­èíûõ­íîðìàòèâíûõ­ïðàâîâûõ­àêòîâ­ñóáъåêòîâ­ÐФ,­íàõî-
äÿòñÿ­â­îñîáîé­ñâÿçè­ñ­Êîíñòèòóöèåé­ÐФ­è­íå­ìîãóò­ñчèòàòüñÿ
ðàçíîâèäíîñòüю­ íîðìàòèâíûõ­ ïðàâîâûõ­ àêòîâ,­ êîíòðîëü­ çà
çàêîííîñòüю­ êîòîðûõ­ ïðîèçâîäèòñÿ­ â­ ïîðÿäêå­ ãðàжäàíñêîãî
èëè­ àäìèíèñòðàòèâíîãî­ ñóäîïðîèçâîäñòâà.­ Ýòî­ ñëåäóåò­ èç
âñåãî­ñîäåðжàíèÿ­Êîíñòèòóöèè­ÐФ,­êîòîðàÿ­ïîñëåäîâàòåëüíî
ðàçëèчàåò­êîíñòèòóöèè­(óñòàâû)­è­äðóãèå­íîðìàòèâíûå­ïðàâî-
âûå­àêòû­ñóáъåêòîâ­ÐФ.­Â­ñâÿçè­ñ­ýòèì­êîíñòèòóöèè­è­óñòàâû
ñóáъåêòîâ­ ÐФ,­ êàê­ óчðåäèòåëüíûå­ ïî­ ñâîåé­ ïðèðîäå­ àêòû,
îïðåäåëÿюùèå­ êîíñòèòóöèîííî-ïðàâîâîé­ ñòàòóñ­ ñóáъåêòîâ
ÐФ,­ìîãóò­áûòü­ïðîâåðåíû­òîëüêî­â­ðàìêàõ­êîíñòèòóöèîííîãî
ñóäîïðîèçâîäñòâà­ Êîíñòèòóöèîí-íûì­ Ñóäîì­ ÐФ,­ à­ ïîòîìó
íàäåëåíèå­ ñóäîâ,­ îñóùåñòâëÿюùèõ­ ãðàжäàíñêîå­ è­ àäìèíè-
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ñòðàòèâíîå­ ñóäîïðîèçâîäñòâî,­ ïîëíîìîчèåì­ ïðîâåðÿòü
çàêîííîñòü­ êîíñòèòóöèè­ è­ óñòàâîâ­ ñóáъåêòîâ­ ÐФ­ è,­ ñîîòâåò-
ñòâåííî,­ çàêðåïëåíèå­ ïîëíîìîчèÿ­ ïðîêóðîðà­ îáðàùàòüñÿ­ â
òàêèå­ñóäû­ñ­çàÿâëåíèåì­(òðåáîâàíèåì)­î­ïðèçíàíèè­èõ­ïðîòè-
âîðåчàùèìè­ôåäåðàëüíîìó­çàêîíó­íåäîïóñòèìû5.

Тàêèì­ îáðàçîì,­ äàííûì­ ðåøåíèåì­ Êîíñòèòóöèîííîãî
Ñóäà­ÐФ­óðîâåíü­îõðàíû­è­îáåñïåчåíèÿ­âåðõîâåíñòâà­êîíñòè-
òóöèé­(óñòàâîâ)­ñóáъåêòîâ­ÐФ,­íåïîñðåäñòâåííî­ñâÿçàííûé­ñ
èõ­êîíñòèòóöèîííûì­ñòàòóñîì,­çíàчèòåëüíî­ïîâûñèëñÿ.

Пðè­ ýòîì­ íåîáõîäèìî­ îòìåòèòü,­ чòî­ êîíñòèòóöèîííûé
êîíòðîëü­(â­àáñòðàêòíîé­ôîðìå)­çà­íîðìàòèâíûìè­ïðàâîâûìè
àêòàìè,­ ïðèíÿòûìè­ ñóáъåêòàìè­ ÐФ­ â­ ïîðÿäêå­ ч.­ 6­ ñò.­ 76
Êîíñòèòóöèè­ ÐФ,­ íàõîäèòñÿ­ âíå­ êîìïåòåíöèè­ Êîíñòèòóöèîí-
íîãî­Ñóäà­ÐФ­è­îñóùåñòâëÿåòñÿ­äðóãèìè­ôåäåðàëüíûìè­ñóäàìè
èëè­îðãàíàìè­êîíñòèòóöèîííîãî­(óñòàâíîãî)­êîíòðîëÿ­ñîîòâåò-
ñòâóюùåãî­ñóáъåêòà­ÐФ.­Íî­ïîñêîëüêó­îíè­íå­ñîçäàíû­â­àáñî-
ëюòíîì­áîëüøèíñòâå­ñóáъåêòîâ­ÐФ,­â­ïîñëåäíåå­âðåìÿ­ïðåä-
ïðèíèìàюòñÿ­ïîïûòêè­ïåðåäàòü­äåëà­êîíñòèòóöèîííî-ïðàâîâî-
ãî­õàðàêòåðà­ñóäàì­èíûõ­юðèñäèêöèé,­чòî­íåëüçÿ­ïðèçíàòü­óäàч-
íîé­ èäååé.­Âî-ïåðâûõ,­ ïîòîìó­ чòî­ îíè­ è­ òàê­ çàâàëåíû­ ïîäâå-
äîìñòâåííûìè­èì­äåëàìè,­âî-âòîðûõ,­íåëüçÿ­íå­óчèòûâàòü,­чòî,
êàê­ îòìåчàåò­ Пðåäñåäàòåëü­ Êîìèòåòà­ Ñîâåòà­ Фåäåðàöèè­ ïî
êîíñòèòóöèîííîìó­ çàêîíîäàòåëüñòâó­ è­ ãîñóäàðñòâåííîìó
ñòðîèòåëüñòâó­ À.À.­ Êëèøàñ,­ äàжå­ «ñóäû­ îáùåé­юðèñäèêöèè­ â
Çàïàäíîé­Åâðîïå­îêàçàëèñü­íåïîäãîòîâëåííûìè­ê­ýôôåêòèâíî-
ìó­îñóùåñòâëåíèю­êîíñòèòóöèîííîãî­êîíòðîëÿ»6,­õîòÿ­òàì,­áåç-
óñëîâíî,­ áîëåå­ ïðîôåññèîíàëüíî­ ïîäãîòîâëåííûé­ ñóäåéñêèé
êîðïóñ.­ Íî­ åñëè­ îíè­ îêàçàëèñü­ íåïîäãîòîâëåííûìè­ ê­ äàííîé
ñïåöèôèчåñêîé­ äåÿòåëüíîñòè,­ òî­ íàøè­ òðàäèöèîííûå­ ñóäû,
êîòîðûå­òîëüêî­íåäàâíî­íàчàëè­ïðèîáùàòüñÿ­ê­ñëîжíîé­êîíñòè-
òóöèîííîé­ìàòåðèè,­òåì­áîëåå­íå­ñìîãóò­ýôôåêòèâíî­îñóùåñòâ-
ëÿòü­êîíñòèòóöèîííîå­ïðàâîñóäèå­è­îáåñïåчèâàòü­ãàðàíòèè­âåð-
õîâåíñòâà­êîíñòèòóöèé­(óñòàâîâ)­ñóáъåêòîâ­ÐФ.

Êîí­ôå­ðåí­öèÿ,­ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà



Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ­·­4(70)`15

8­ Ñì.:­Зîðьêèí В.Д.­Пðàâî­â­óñëîâèÿõ­ãëîáàëüíûõ­ïåðåìåí.­-­Ì.,­2013.­-­Ñ.­54.
9­­­Ñì.:­Зîðьêèí В.Д.Êîíñòèòóöèÿ­è­ïðàâà­чåëîâåêà­â­21­âåêå.­-­Ì.,­2008.­-­Ñ.­59.­
10­Хàáðèåвà Т.Я. Êîíñòèòóöèîííûå­(óñòàâíûå)­ñóäû­ñóáъåêòîâ­Ðîññèéñêîé
Фåäåðàöèè:­ïðîáëåìû­êîìïåòåíöèè­//­Â­ñá.:­Пðîáëåìû­îáðàçîâàíèÿ­è
äåÿòåëüíîñòè­êîíñòèòóöèîííûõ­(óñòàâíûõ)­ñóäîâ­ñóáъåêòîâ­Ðîññèéñêîé
Фåäåðàöèè.­-­Ì.,­2000.­-­Ñ.­47.

11­ Ñì.­ Мèííèõàíîв Ð.Н., Дåìèäîв В.Н. Êîíñòèòóöèîííîå­ ïðàâîñóäèå­ â
ñóáъåêòàõ­ÐФ­//­Ãîñóäàðñòâî­è­ïðàâî.­2013.­№­3.­-­Ñ.­44.

7­­­Мèõàëåвà Н.À. Êîíñòèòóöèè­è­óñòàâû­ñóáъåêòîâ­Ðîññèéñêîé­Фåäåðàöèè
(ñðàâíèòåëüíî-ïðàâîâîå­èññëåäîâàíèå).­-­Ì.,­2013.­-­Ñ.­400.
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Ñëåäóåò­èìåòü­â­âèäó,­чòî­êàжäîå­äåëî,­ðàññìàòðèâàåìîå
êîíñòèòóöèîííûì­ñóäîì,­-­ýòî­íå­øòàìïîâêà­îáûчíûõ­óãîëîâ-
íûõ­è­ ãðàжäàíñêèõ­äåë,­ ãäå­ óñòàíàâëèâàåòñÿ­ ñîáûòèå­è­ ­ åìó
äàåòñÿ­ юðèäèчåñêàÿ­ îöåíêà.­ Оíî­ ñðîäíè­ ìèêðîíàóчíîìó
èññëåäîâàíèю,­ òðåáóюùåìó­ ãëóáîêîå­ çíàíèå­ êîíñòèòóöèîí-
íûõ­íîðì,­èõ­èåðàðõèè,­âçàèìîñâÿçè,­ñ­óñâîåíèåì­è­èíòåðïðå-
òàöèåé­ñîîòíîøåíèÿ­îòðàñëåâîãî­è­ìåжäóíàðîäíîãî­çàêîíî-
äàòåëüñòâà,­ ñ­ àíàëèçîì­ è­ óчåòîì­ ïðàêòèêè­ íàöèîíàëüíûõ­ è
èíûõ­ñóäîâ­è­ò.ä.­Чòîáû­âñåñòîðîííå­ðàññìîòðåòü­òàêîå­äåëî,
íóжíî­èìåòü­íå­òîëüêî­íåìàëî­âðåìåíè,­íî­è­âûñîêóю­ïðîôåñ-
ñèîíàëüíóю­ïîäãîòîâêó.­Ýòèì­îáóñëîâëåíî­òî,­чòî­çíàчèòåëü-
íàÿ чàñòü­ñóäåé­êîíñòèòóöèîííûõ­ñóäîâ­-­íàóчíûå­ðàáîòíèêè,
èçâåñòíûå­ óчåíûå.­ Иìåííî­ èì­ îòäàåòñÿ­ âî­ ìíîãèõ­ ñòðàíàõ
ïðåäïîчòåíèå­ ïðè­ ôîðìèðîâàíèè­ ñóäåéñêîãî­ êîðïóñà.
Íàêîíåö,­íåñëóчàéíî­â­Ãåðìàíèè­êîíñòèòóöèîííîå­ïðàâîñóäèå
îñóùåñòâëÿåòñÿ­ â­ ðàìêàõ­ ìîäåëè­ äâóõóðîâíåâîãî­ êîíñòèòó-
öèîííîãî­ êîíòðîëÿ­ –­ Êîíñòèòóöèîííûì­ Ñóäîì­Фåäåðàöèè­ è
îðãàíàìè­ ñïåöèàëèçèðîâàííîãî­ êîíñòèòóöèîííîãî­ ïðàâîñó-
äèÿ­ñóáъåêòîâ­â­åå­ñîñòàâå.­Âûõîäèò,­чòî­Ãåðìàíèÿ,­íà­ïðàâî-
âóю­ñèñòåìó­êîòîðîé­ìû­îðèåíòèðóåìñÿ­è­êîòîðàÿ­çíàчèòåëü-
íî­ðàíüøå­íàñ­âñòàëà­íà­ïóòü­ïðàâîâîãî­ãîñóäàðñòâà,­ñчèòàåò
íåîáõîäèìûì­ôîðìèðîâàíèå­è­ôóíêöèîíèðîâàíèå­äâóõóðîâ-
íåâîé­ êîíñòèòóöèîííîé­юñòèöèè,­ à­ â­ Ðîññèè,­ ñ­ åå­ îãðîìíîé
òåððèòîðèåé,­ íàñåëåíèåì,­ áîëåå­ íèçêèì­ êàчåñòâîì­ ôåäå-
ðàëüíîãî­è­ðåãèîíàëüíîãî­çàêîíîäàòåëüñòâà,­ïðàâîñîçíàíèÿ,
äîâîëüñòâóюòñÿ­ ðàáîòîé­ îäíîãî­ Êîíñòèòóöèîííîãî­Ñóäà­ÐФ,
чåãî,­ íà­ íàø­ âçãëÿä,­ ÿâíî­ íåäîñòàòîчíî­ äëÿ­ ýôôåêòèâíîãî
óêðåïëåíèÿ­ êîíñòèòóöèîííîé­ çàêîííîñòè­ â­ ñòðàíå.­ Оá­ ýòîì
ñâèäåòåëüñòâóåò­è­òî,­чòî­äåñÿòêè­òûñÿч­íîðìàòèâíûõ­ïðàâî-
âûõ­àêòîâ,­ïî­ìíåíèю­Пðåçèäåíòà­ÐФ­è­Ãåíåðàëüíîãî­ïðîêóðî-
ðà­ÐФ,­ ­íå­ñîîòâåòñòâóюò­àêòàì­áîëüøåé­юðèäèчåñêîé­ñèëû.
Ýòî­îñëàáëÿåò­ðîëü­ïðàâà­êàê­âàжíåéøåãî­ñîöèàëüíîãî­ðåãó-
ëÿòîðà­ íå­ òîëüêî­жèçíåäåÿòåëüíîñòè­ чåëîâåêà,­ íî­ è­ îðãàíîâ
âëàñòè,­èíñòèòóòîâ­ãðàжäàíñêîãî­îáùåñòâà.­

Â­ýòîé­ñâÿçè­âûçûâàåò­óäèâëåíèå­çàòÿãèâàíèå­îáðàçîâà-
íèÿ­ êîíñòèòóöèîííûõ­ (óñòàâíûõ)­ ñóäîâ­ñóáъåêòîâ­ÐФ.­Ýòî­íå
òîëüêî­ «íàðóøàåò­ áàëàíñ­ ðåãèîíàëüíûõ­ âëàñòåé»7 è,­ òåì

131

ñàìûì,­ ñîçäàíèå­ ñèñòåìû­ ñäåðжåê­ è­ ïðîòèâîâåñîâ­ ñ­ öåëüю
ïðåäîòâðàùåíèÿ­óçóðïàöèè­ãîñóäàðñòâåííîé­âëàñòè,­íî­è­ïðå-
ïÿòñòâóåò­ ðåàëèçàöèè­ êîíñòèòóöèîííîãî­ ïðèíöèïà­ ðàçäåëå-
íèÿ­ãîñóäàðñòâåííîé­âëàñòè­íà­òðè­åå­âåòâè.­Íàêîíåö,­êîíñòè-
òóöèîííûå­ (óñòàâíûå)­ ñóäû­ ñïîñîáñòâóюò­ óäåðжàíèю­ ãîñó-
äàðñòâåííîé­ âëàñòè,­ êàê­ ïðàâèëüíî­ îòìåчàåò­ Пðåäñåäàòåëü
Êîíñòèòóöèîííîãî­Ñóäà­Â.Ä.­Çîðüêèí,­â­êîíñòèòóöèîííî-ïðà-
âîâûõ­ðàìêàõ8.­Оí­жå­â­áîëåå­ðàííåé­ðàáîòå­ïèøåò­î­òîì,­чòî
ñàìî­ íàëèчèå­ êîíñòèòóöèîííîãî­ ïðàâîñóäèÿ­ èìååò­ áîëüøîå
ïðîôèëàêòèчåñêîå­çíàчåíèå:­îíî­äèñöèïëèíèðóåò­è­çàêîíîäà-
òåëÿ­ïðè­èçäàíèè­çàêîíîâ,­è­чèíîâíèêîâ­ïðè­ïðèíÿòèè­ïðàâî-
ïðèìåíèòåëüíîãî­ ðåøåíèÿ,­ è­ ðÿäîâûõ­ ãðàжäàí­ â­ èõ­ ïîâñå-
äíåâíûõ­äåéñòâèÿõ­â­ðàçëèчíûõ­ñôåðàõ­ñîöèàëüíîé­жèçíè9.­

Êðîìå­ ñêàçàííîãî,­ ïî­ ìíåíèю­ àêàäåìèêà,­ äèðåêòîðà
Иíñòèòóòà­ çàêîíîäàòåëüñòâà­è­ñðàâíèòåëüíîãî­ïðàâîâåäåíèÿ
ïðè­ Пðàâèòåëüñòâå­ ÐФ­ Т.Я.­ Хàáðèåâîé,­ «ðàçâèòèå­ êîíñòèòó-
öèîííîé­юñòèöèè­â­ñóáъåêòàõ­ÐФ­ÿâëÿåòñÿ­çàëîãîì­ôîðìèðî-
âàíèÿ­ äåìîêðàòèчåñêîé­ ãîñóäàðñòâåííîñòè­ Ðîññèè,­ êîòîðàÿ
íåìûñëèìà­áåç­ ñèëüíîé­ ñóäåáíîé­ âëàñòè­ â­ ðåãèîíàõ»10.­ Тåì
áîëåå­чòî­ðåãèîíàëüíîå­êîíñòèòóöèîííîå­ïðàâîñóäèå­ïî­ñâîå-
ìó­íàçíàчåíèю­ïðèçâàíî­ðåøàòü­â­ñóáъåêòàõ­ÐФ­òå­жå­çàäàчè,
êîòîðûå­ íà­ ôåäåðàëüíîì­ óðîâíå­ âîçëîжåíû­ íà­ Êîíñòèòó-
öèîííûé­ Ñóä­ ÐФ11.­ Íåñëóчàéíî­ â­ Пîñòàíîâëåíèè­ VIII
Âñåðîññèéñêîãî­ñъåçäà­ñóäåé­îò­16­äåêàáðÿ­2012­ã.­«О­ñîñòîÿ-
íèè­ ñóäåáíîé­ ñèñòåìû­ Ðîññèéñêîé­ Фåäåðàöèè­ è­ îñíîâíûõ
íàïðàâëåíèÿõ­ åå­ ðàçâèòèÿ­ â­ 2012­ –­ 2016­ ãîäàõ»­ îòìåчàåòñÿ,
чòî­ íåçàñëóжåííî­ áåç­ âíèìàíèÿ­ îñòàюòñÿ­ êîíñòèòóöèîííûå
(óñòàâíûå)­ñóäû­ñóáъåêòîâ­ÐФ,­êîòîðûå­èãðàюò­ðîëü­äîïîëíè-
òåëüíîãî­ãàðàíòà­ïðàâ­ãðàжäàí,­â­òîì­чèñëå­íà­ñóäåáíóю­çàùè-
òó.­О­íåîáõîäèìîñòè­óêðåïëåíèÿ­ìåõàíèçìà­êîíñòèòóöèîííî-
óñòàâíîãî­ ïðàâîñóäèÿ­ â­ êàчåñòâå­ âàжíîãî­ çâåíà­ ñóäåáíîé
ñèñòåìû­ Ðîññèè­ íåäàâíî­ äîñòàòîчíî­ óáåäèòåëüíî­ âûñòóïèë
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12­­Ñì.:­Êëåàíäðîв М.И. Â­çàùèòó­êîíñòèòóöèîííûõ­(óñòàâíûõ)­ñóäîâ­ñóáъ-
åêòîâ­ÐФ­//­Ðîññèéñêàÿ­юñòèöèÿ.­2015.­№­6.­-­Ñ.­7.

13­­Тàê,­òîëüêî­çà­2014­ãîä­îðãàíàìè­ìåñòíîãî­ñàìîóïðàâëåíèÿ­áûëî­èçäà-
íî­áîëåå­620000­ìóíèöèïàëüíûõ­ïðàâîâûõ­àêòîâ.­

14­­Ñì.:­Эáзååв Б.Ñ. Êîíñòèòóöèîííîå­ïðàâîñóäèå­â­Ðîññèè:­ñèñòåìíîñòü­è
ðîëü­â­îáåñïåчåíèè­åäèíñòâà­è­öåëîñòíîñòè­Ðîññèéñêîãî­ãîñóäàðñòâà­//
Êîíñòèòóöèîííîå­ïðàâîñóäèå­â­ÐФ:­ïðàâîâîå­ðåãóëèðîâàíèå,­îïûò,­ïåð-
ñïåêòèâû.­-­Êàçàíü,­2005.­-­Ñ.­15.
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ñóäüÿ­ Êîíñòèòóöèîííîãî­ Ñóäà­ ÐФ,­ чëåí-êîððåñïîíäåíò­ ÐÀÍ
Ì.И.­Êëåàíäðîâ12.­

Íåñìîòðÿ­íà­âûøåèçëîжåííîå,­à­òàêжå­íà­òî,­чòî­åжåãîä-
íî­èçäàюòñÿ­100­òûñÿч­ðåãèîíàëüíûõ­è­ìåñòíûõ­íîðìàòèâíûõ
ïðàâîâûõ­ àêòîâ13,­ ÿâëÿюùèõñÿ­ ïðåäìåòîì­ êîíñòèòóöèîííîãî
êîíòðîëÿ,­ çà­ áîëåå­ чåì­ 20­ ëåò­ êîíñòèòóöèîííûå­ (óñòàâíûå)
ñóäû­îáðàçîâàíû­ëèøü­â­16­ñóáъåêòàõ­ÐФ.­Ýòî­ñâèäåòåëüñòâó-
åò­î­òîì,­чòî­ôåäåðàëüíûå­îðãàíû­ãîñóäàðñòâåííîé­âëàñòè­íå
ïðîÿâëÿюò­èíèöèàòèâó­â­ðåøåíèè­çàäàчè­äàëüíåéøåãî­ðàçâè-
òèÿ­ðåãèîíàëüíûõ­ êîíñòèòóöèîííûõ­ (óñòàâíûõ)­ ñóäîâ­–­åäèí-
ñòâåííûõ­ ãîñóäàðñòâåííûõ­ îðãàíîâ,­ ïðèçâàííûõ­ çàùèùàòü
âåðõîâåíñòâî­êîíñòèòóöèé­(óñòàâîâ)­ñóáъåêòîâ­ÐФ.­Íå­çàèíòå-
ðåñîâàíû­ â­ ýòîì­ òàêжå­ çàêîíîäàòåëüíûå­ è­ èñïîëíèòåëüíûå
îðãàíû­ ãîñóäàðñòâåííîé­ âëàñòè­ ñóáъåêòîâ­ ÐФ­ ïî­ âïîëíå
ïîíÿòíûì­ïðèчèíàì.­Íèêòî­èç­íèõ­íå­õîчåò,­âî-ïåðâûõ,­ñîçäà-
âàòü­ îðãàí,­ êîíòðîëèðóюùèé­ èõ­ íîðìîòâîðчåñêóю­ äåÿòåëü-
íîñòü,­âî-âòîðûõ,­äåëèòüñÿ­âëàñòüю,­ïîñêîëüêó­äàâíî­èçâåñò-
íî,­чòî­«â­ëюáâè­è­âëàñòè­íèêòî­îõîòíî­íå­óñòóïèò­è­чàñòè».­

Âñå­ýòî­âåäåò­ òàêжå­ê­íàðóøåíèю­âàжíåéøåãî­êîíñòèòó-
öèîííîãî­ïðèíöèïà­–­ðàâåíñòâà­âñåõ­ïåðåä­çàêîíîì­è­ñóäîì
íåçàâèñèìî­ îò­ ìåñòà­ ïðîжèâàíèÿ­ (ñò.­ 19­ Êîíñòèòóöèè­ ÐФ).
Âïîëíå­îчåâèäíî,­чòî­â­òåõ­ñóáъåêòàõ­Ðîññèéñêîé­Фåäå-ðàöèè,
ãäå­ îáðàçîâàíû­ è­ äåéñòâóюò­ êîíñòèòóöèîííûå­ (óñòàâíûå)
ñóäû,­ãðàжäàíå­ïîëóчàюò­äâîéíîé­óðîâåíü­ñóäåáíîé­çàùèòû.
Êðîìå­òîãî,­êàê­îòìåчàåò­ñóäüÿ­â­îòñòàâêå­Êîíñ-òèòóöèîííîãî
Ñóäà­ÐФ­Б.Ñ.­Ýáçååâ,­«ñóáъåêòû­Ðîññèéñêîé­Фåäåðàöèè,­ãäå
èìåюòñÿ­êîíñòèòóöèîííûå­(óñòàâíûå)­ñóäû,­íàõîäÿòñÿ­â­áîëåå
âûãîäíîì­ â­ îòíîøåíèè­ íàñåëåíèÿ­ è­ îáåñïåчåíèÿ­ åãî­ ïðàâ
ïîëîжåíèè,­íåжåëè­àáñîëюòíîå­áîëüøèíñòâî­ñóáъåêòîâ,­êîòî-
ðûå,­õîòÿ­è­èìåюò­äîëжíóю­çàêîíîäàòåëüíóю­áàçó,­íî­íå­ìîãóò
ðåøèòüñÿ­íà­òî,­чòîáû­ñîçäàòü­ýòîò­èíñòèòóò»14.
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Â­ ñëîжèâøåéñÿ­ ñèòóàöèè­ îáåñïåчåíèå­ ãàðàíòèé­ âåðõî-
âåíñòâà­êîíñòèòóöèé­ (óñòàâîâ)­ñóáъåêòîâ­ÐФ,­ðàâåíñòâà­âñåõ
ïåðåä­ çàêîíîì­ è­ ñóäîì,­ íåçàâèñèìî­ îò­ ìåñòà­ жèòåëüñòâà,
çíàчèòåëüíî­îñëîжíÿåòñÿ.­Тåì­áîëåå­чòî­ôåäåðàëüíûå­îðãàíû
ïðîêóðàòóðû­íà­ìåñòàõ­îñóùåñòâëÿюò­íàäçîð­çà­çàêîííîñòüю
ðåãèîíàëüíûõ­ çàêîíîâ­ è­ èíûõ­ íîðìàòèâíûõ­ ïðàâîâûõ­ àêòîâ
òîëüêî­íà­ïðåäìåò­ñîîòâåòñòâèÿ­Êîíñòèòóöèè­ÐФ­è­ôåäåðàëü-
íîìó­ çàêîíîäàòåëüñòâó.­ Êàê­ ïîêàçûâàåò­ ïðàêòèêà,­ âîïðîñû
îáåñïåчåíèÿ­ ãàðàíòèé­ âåðõîâåíñòâà­ êîíñòèòóöèé­ ñóáъåêòîâ
ÐФ­èõ­ïðàêòèчåñêè­íå­èíòåðåñóюò.

Ðàçðåøåíèå­ðàññìàòðèâàåìîé­ïðîáëåìû­ïðåäñòàâëÿåòñÿ
ñëåäóюùèì­îáðàçîì.­Âî-ïåðâûõ,­â­òåõ­ñóáъåêòàõ­ÐФ,­ãäå­ïðè-
íÿòû­çàêîíû­î­êîíñòèòóöèîííûõ­ (óñòàâíûõ)­ñóäàõ,­à­èõ­áîëåå
50,­çàêîíîäàòåëüíûå­îðãàíû­â­ñîîòâåòñòâèè­ñ­ïï.­«à»­ï.­4­ñò.­5
Фåäåðàëüíîãî­ çàêîíà­ îò­ 6­ îêòÿáðÿ­ 1999­ ã.­ №­ 184-ФÇ­ «Оá
îáùèõ­ ïðèíöèïàõ­ îðãàíèçàöèè­ çàêîíîäàòåëüíûõ­ (ïðåäñòàâè-
òåëüíûõ)­ è­ èñïîëíèòåëüíûõ­ îðãàíîâ­ ãîñóäàðñòâåííîé­ âëàñòè
ñóáъåêòîâ­Ðîññèéñêîé­Фåäåðàöèè»­â­ïîðÿäêå­îñóùåñòâëåíèÿ
ñâîèõ­ïîëíîìîчèé­«äîëжíû­îñóùåñòâëÿòü­êîíòðîëü­çà­ñîáëю-
äåíèåì­ è­ èñïîëíåíèåì­ çàêîíîâ­ ñóáъåêòà­ ÐФ…».­ Оäíàêî­ íà
ñåãîäíÿøíèé­äåíü,­íåñìîòðÿ­íà­èìïåðàòèâíóю­íîðìó­çàêîíà,
óжå­ïðèíÿòûå­çàêîíû­íå­èñïîëíåíû­â­áîëüøèíñòâå­ñóáъåêòîâ
ÐФ.­ Пîýòîìó­ çàêîíîäàòåëüíûì­ (ïðåäñòàâèòåëüíûì)­ îðãàíàì
ñóáъåêòîâ­ÐФ­ïðåäñòîèò­óжåñòîчèòü­êîíòðîëü­çà­ñîáëюäåíèåì
è­èñïîëíåíèåì­çàêîíîâ­î­êîíñòèòóöèîííûõ­(óñòàâíûõ)­ñóäàõ.

Âî-âòîðûõ,­ â­ ñóáъåêòàõ­ ÐФ,­ ãäå­ íåò­ çàêîíîâ­ î­ êîíñòèòó-
öèîííûõ­ (óñòàâíûõ)­ ñóäàõ­ ðåãèîíàëüíûì­ îðãàíàì­ çàêîíîäà-
òåëüíîé­âëàñòè­â­öåëÿõ­ðåàëèçàöèè­êîíñòèòóöèîííîãî­ïðèíöè-
ïà­ ðàçäåëåíèÿ­ âëàñòåé­ (ñò.­ 10­ Êîíñòèòóöèè­ÐФ)­ íåîáõîäèìî
ïðèíÿòü­ñîîòâåòñòâóюùèå­çàêîíû.

Â-òðåòüèõ,­ôåäåðàëüíûì­îðãàíàì­ïðîêóðàòóðû­ñóáъåêòîâ
ÐФ­ â­ ïîðÿäêå­ îáåñïåчåíèÿ­ ðåàëèçàöèè­ ñòàòüè­ 21
Фåäåðàëüíîãî­çàêîíà­îò­17­ÿíâàðÿ­1992­ã.­№­­2202-1­«О­ïðîêó-
ðàòóðå­ Ðîññèéñêîé­ Фåäåðàöèè»­ íåîáõîäèìî­ îáåñïåчèòü
èñïîëíåíèå­ çàêîíîâ­ î­ êîíñòèòóöèîííûõ­ (óñòàâíûõ)­ ñóäàõ­ â
ñóáъåêòàõ­ÐФ.­

Â-чåòâåðòûõ,­ Фåäåðàëüíîìó­ Ñîáðàíèю­ ÐФ­ íåîáõîäèìî
ïðèíÿòü­ Фåäåðàëüíûé­ çàêîí­ «О­ êîíñòèòóöèîííûõ­ (óñòàâíûõ)
ñóäàõ­ñóáъåêòîâ­ÐФ»,­äëÿ­òîãî­чòîáû­íå­òîëüêî­óðåãóëèðîâàòü
îáùèå­ïðèíöèïû­äåÿòåëüíîñòè­äàííûõ­ñóäîâ,­íî­è­ñòèìóëèðî-
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âàòü­èõ­äàëüíåéøåå­ðàçâèòèå.­Íåñëóчàéíî­ñïåöèàëèñòû­îòìå-
чàюò,­ чòî­ âîïðîñû­ îðãàíèçàöèè­ êîíñòèòóöèîííûõ­ (óñòàâíûõ)
ñóäîâ­ íå­ ñòîëü­ òùàòåëüíî­ юðèäèчåñêè­ ïðîðàáîòàíû­ è
çàêðåïëåíû­ â­ ôåäåðàëüíîì­ çàêîíîäàòåëüñòâå.­ Ìåжäó­ òåì
ìåõàíèçì­ ðåàëèçàöèè­ êîíñòèòóöèîííûõ­ (óñòàâíûõ)­ íîðì­ î
ñîçäàíèè­ îðãàíîâ­ êîíñòèòóöèîííîé­ юñòèöèè­ ñóáъåêòîâ­ â
íåìåíüøåé­ñòåïåíè­òðåáóåò­ïðàâîâîãî­îáåñïåчåíèÿ­íà­ôåäå-
ðàëüíîì­óðîâíå­ðîññèéñêîãî­çàêîíîäàòåëüñòâà15.­

Â-ïÿòûõ,­ íåîáõîäèìî­ óñòðàíèòü­ íåîïðåäåëåííîñòü­ íåêî-
òîðûõ­ôåäåðàëüíûõ­êîíñòèòóöèîííûõ­ïîëîжåíèé,­î­чåì­ïèøóò
ìíîãèå­óчåíûå.­Â­чàñòíîñòè,­ðåчü­èäåò­î­ч.­1­ñò.­77­Êîíñòèòóöèè
ÐФ,­ ãäå­ ãîâîðèòñÿ,­ чòî­ «ñèñòåìà­ îðãàíîâ­ ãîñóäàðñòâåííîé
âëàñòè­ ðåñïóáëèê,­ êðàåâ,­ îáëàñòåé,­ ãîðîäîâ­ ôåäåðàëüíîãî
çíàчåíèÿ,­àâòîíîìíîé­îáëàñòè,­àâòîíîìíûõ­îêðóãîâ­óñòàíàâ-
ëèâàåòñÿ­ ñóáъåêòàìè­ ÐФ­ ñàìîñòîÿòåëüíî­ â­ ñîîòâåòñòâèè­ ñ
Оñíîâàìè­êîíñòèòóöèîííîãî­ñòðîÿ».­Íî­çäåñü­жå­óêàçûâàåòñÿ,
чòî­îíè­îáðàçóюòñÿ­òàêжå­â­ñîîòâåòñòâèè­ñ­«îáùèìè­ïðèíöè-
ïàìè­îðãàíèçàöèè­ïðåäñòàâèòåëüíûõ­è­èñïîëíèòåëüíûõ­îðãà-
íîâ­ãîñóäàðñòâåííîé­âëàñòè,­óñòàíîâëåííûìè­ôåäåðàëüíûìè
çàêîíàìè».­ Êàê­ âèäíî,­ â­ äàííîì­ ñëóчàå­ ñóäåáíûå­ îðãàíû­ íå
óêàçûâàюòñÿ.­ Â­ ñâÿçè­ ñ­ òàêîé­ íåîïðåäåëåííîñòüю­ äàííîé
íîðìû­ ñ­ öåëüю­ ñîâåðøåíñòâîâàíèÿ­ ãîñóäàðñòâåííîé­ âëàñòè
ñóáъåêòîâ­ïðåäëàãàю­â­ч.­1­ñò.­77­Êîíñòèòóöèè­ÐФ­ïîñëå­ñëîâà
«èñïîëíèòåëüíûõ»­äîáàâèòü­ñëîâî­«ñóäåáíûõ»,­чòî­áóäåò­ñïî-
ñîáñòâîâàòü­ îáåñïåчåíèю­ ãàðàíòèé­ ðåàëèçàöèè­ ïðèíöèïà
ðàçäåëåíèÿ­ãîñóäàðñòâåííîé­âëàñòè­ñóáъåêòîâ­ÐФ­íà­çàêîíî-
äàòåëüíóю,­èñïîëíèòåëüíóю­è­ñóäåáíóю.­Пðåäñòàâëÿåòñÿ­ïðà-
âèëüíûì­â­чàñòè­ïåðâîé­ñòàòüè­77­Êîíñòèòóöèè­ÐФ,­íàðÿäó­ñ
ïðåäñòàâèòåëüíûìè­è­èñïîëíèòåëüíûìè­îðãàíàìè­ãîñóäàðñò-
âåííîé­âëàñòè­ñóáъåêòîâ­ÐФ,­ïðåäóñìîòðåòü­îðãàíû­ñóäåáíîé
âëàñòè,­ чòî­ áóäåò­ ñîîòâåòñòâîâàòü­ íåîäíîêðàòíî­ ïðèíÿòûì
ðåøåíèÿì­Êîíñòèòóöèîííîãî­Ñóäà­ÐФ­î­íåîáõîäèìîñòè­îïðå-
äåëåííîñòè­íîðìû­çàêîíà.­

И,­ íàêîíåö,­ ïîñëåäíåå.­ Âåäóùèå­ óчåíûå-êîíñòèòóöèîíà-
ëèñòû,­ â­ чàñòíîñòè­ ïðîôåññîð­Ñ.À.­ Àâàêüÿí,­ ïðàâèëüíî­ ïîä-
чåðêèâàюò,­ чòî­ íàèáîëåå­ âàжíûå­ âîïðîñû,­ ê­ чèñëó­ êîòîðûõ
îòíîñèòñÿ­ è­ îðãàíèçàöèÿ­ îðãàíîâ­ ãîñóäàðñòâåííîé­ âëàñòè
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ñóáъåêòîâ­ ÐФ,­ íåîáõîäèìî­ óðåãóëèðîâàòü­ íà­ ôåäåðàëüíîì
êîíñòèòóöèîííîì­óðîâíå.­Íà­ýòîì­жå­óðîâíå­â­Фåäåðàëüíîì
êîíñòèòóöèîííîì­ çàêîíå­ îò­ 31­ äåêàáðÿ­ 1996­ ã.­№­ 1-ФÊÇ­ «О
ñóäåáíîé­ ñèñòåìå­ Ðîññèéñêîé­ Фåäåðàöèè»­ â­ ïîðÿäêå­ îñó-
ùåñòâëåíèÿ­ñîâìåñòíûõ­ïîëíîìîчèé­Ðîññèéñêîé­Фåäåðàöèè
è­ åå­ ñóáъåêòîâ­ â­ ðàìêàõ­ ñò.­ 72­ Êîíñòèòóöèè­ÐФ­íåîáõîäèìî
ðàñøèðèòü­ ïîëíîìîчèÿ­ êîíñòèòóöèîííûõ­ (óñòàâíûõ)­ ñóäîâ.
Êàê­ïðàâèëüíî­îòìåчàюò­èçâåñòíûå­óчåíûå,­ââåäåíèå­îáùåé
ïîäâåäîìñòâåííîñòè­ Êîíñòèòóöèîííîãî­ Ñóäà­ Ðîññèéñêîé
Фåäåðàöèè­è­êîíñòèòóöèîííûõ­(óñòàâíûõ)­ñóäîâ­ñóáъåêòîâ­ÐФ
îçíàчàåò,­ïî­ñóòè,­ðåàëèçàöèю­ï.­«à»­ч.­1­ñò.­72­Êîíñòèòóöèè­ÐФ
è­ñîçäàíèå­åäèíîé­ñèñòåìû­âëàñòè,­ãäå­Êîíñòèòóöèîííûé­Ñóä
ÐФ­ â­ ïðåäåëàõ­ ñâîèõ ïîëíîìîчèé­ ïî­ äàííîìó­ ïðåäìåòó
ñîâìåñòíîãî­ âåäåíèÿ­ñòàíîâèòñÿ­ âûñøåé­íàäçîðíîé­èíñòàí-
öèåé­ ïî­ îòíîøåíèю­ ê­ êîíñòèòóöèîííûì­ (óñòàâíûì)­ ñóäàì
ñóáъåêòîâ­Ðîññèéñêîé­Фåäåðàöèè.­Пî­èõ­ìíåíèю,­èçìåíåíèå
ñòàòóñà­ êîíñòèòóöèîííûõ­ (óñòàâíûõ)­ ñóäîâ­ ñóáъåêòîâ
Ðîññèéñêîé­Фåäåðàöèè­óñèëèò­èõ­ðîëü­êàê­èíñòðóìåíòà­çàùè-
òû­ëåãèòèìíîñòè­êîíñòèòóöèé­è­óñòàâîâ­ñóáъåêòîâ­Фåäåðàöèè.
Äàííûå­ ñóäû­ íåîáõîäèìî­ àêòèâíî­ âîâëåчü­ â­ ïðîöåññ­ «îчè-
ñòêè»­íîðì­îñíîâíûõ­çàêîíîâ­ñóáъåêòîâ­îò­ïîëîжåíèé,­ïðîòè-
âîðåчàùèõ­ Êîíñòèòóöèè­ Ðîññèéñêîé­ Фåäåðàöèè,­ чåì­ áóäåò
óñèëèâàòüñÿ­ðîëü­ïðàâà­êàê­èíñòðóìåíòà­ëåãèòèìèçàöèè­êîí-
ñòèòóöèîííîãî­ (óñòàâíîãî)­ ïðîñòðàíñòâà­ ñîñòàâíûõ­ чàñòåé
Ðîññèéñêîé­Фåäåðàöèè16.­ Íà­ ìîé­ âçãëÿä,­ ñ­ òàêîé­ çàêîíîäà-
òåëüíîé­èíèöèàòèâîé­äîëжåí­âûñòóïèòü­Êîíñòèòóöèîííûé­Ñóä
ÐФ,­òåì­áîëåå­чòî­ìíîãèå­åãî­ñóäüè­â­ñâîèõ­íàóчíûõ­ðàáîòàõ
àêòèâíî­ïîääåðжèâàюò­ðàçâèòèå­ðåãèîíàëüíîé­êîí-
ñòèòóöèîííîé­юñòèöèè.­

Êîí­ôå­ðåí­öèÿ,­ïîñâÿùåííàÿ 20-ëåòèю ÊÑ Тàäжèêèñòàíà

15­ Ñì.:­Ишåêîв Ê.À. О­ ðåàëèçàöèè­ êîíñòèòóöèé­ (óñòàâîâ)­ ñóáъåêòîâ­ ÐФ
îðãàíàìè­ãîñóäàðñòâåííîé­âëàñòè:­êîíñòèòóöèîííî-ïðàâîâîå­èññëåäî-
âàíèå.­-­Ì.,­2013.­-­Ñ.­27.

16­­Ñì.:­Уìíîвà (Êîíþõîвà) И.À., Ñòåïàíåíêî À.Ñ. Лåãèòèìíîñòü­êîíñòèòó-
öèé­(óñòàâîâ)­ñóáъåêòîâ­ÐФ­â­êîíòåêñòå­èõ­çàùèòû­îðãàíàìè­êîíñòèòó-
öèîííîãî­êîíòðîëÿ­â­Ðîññèéñêîé­Фåäåðàöèè.­Â­ñá.:­Àêòóàëüíûå­âîïðî-
ñû­êîíñòèòóöèîííîãî­êîíòðîëÿ.-­Ì.,­2011.­-­Ñ.­765.
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